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COURT Mr. Fore nd ladies and gentlenena 
You have been very <¢ ntious here and 

} i noticed what close attention you paid 


all the proceedings the courtroom, 


you for your attitude and conscilentiousness. 


function has been to listen to 


ct 


in and try to understand it. 


ut to enter into your final duties and 


tual issues, anything which has been tried 


or 
ac 


th. Under 


our system of law, in a ci3e like 
this the judge has a function and the jury has a function, 
Each of us, you, the jury, and I, the judge, may not 
impinge on one another's f-nctions. 
Your function is to determine the facts here. 
You are the sole and exclusive judges of the facts. You 
pass on the weight of the evidence, the credibility of 


to be drawn 


My 
to th 


you as 


to accept th 


facts du 


from the facts. 


function, on the other hand, is to instruct 


e law in this action, and it's your duty 
e law as I give it to you and to apply it to 
ring your deliberatuons, and make your findings 
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of fact here,in accordance with the law as I 


Turning specifically to the case before us, by 


hk 


now all of us know that Vincent Lugo was an ordinary 
seaman on board the S.S. STEELMAKER on June Est, *22% 
Lugo was assigned to work in the Ship's No. 2 hatch. 
While he was working there, Lugo fell into one of the 
tanks, suffering injuries. Lugn is now suing to recover 
damages for the injuries suffere”® in that accident, and 
the defendant in the action, Isthmian Lines, which owns 
the S.S. STEELMAKER, the vessel on which the accident 
happened. 

Plaintiff asserts his claim against Isthmian 


Lines on two alternative theories: One, that the vessel, 


the S.S. STEELMAKER was unseaworthy and the unseaworthiness: 


of the vessel waS 4 proximate cause of the accident 
and his injuries; and secondly, that the Isthmian Lines 
was negligent and this negligence was a pr ximate 
cauc: of the injuries. 

The defendant, in turn, denies it is liable to 
the plaintiff for the injuries he suffered. It says 


chat it was not negligent and that the STEELMAKE! 


not unseaworthy. In addition, it asserts that any injuries 


received by the plaintiff were brought about in whole, or 
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tentions at some length. 
What I am going to do in this action to make 

the issues you have to decide as easy for you as I can, 

| 

is to present to youa”’ st of questions you will be 

asked to answer. Those questions are writte yout and can 

be taken with you into the jury room; and I will refer to 

the various questions as I go along, and discuss with 

you the various contentions that I have mentiored. 

| 

You understand, of course, that since the 

defendant is a corporation, it acts through its officers, 

agents and employees, and that it is responsible for 

| acts committed or omitted by such officers, agents and 

employees in the performance of their duties. 


The fact that the defendant is a corporation, 


however, should not influence you in any way in answering 


any of the questions that will be submitted to you. A 
corporation is entitled to the same fair trial at your 

| hands as an individual and must not be treated differently. 
All of the parties here, the individual and the corpora- 


| tion, stand equal before the law and are to be dealt with 


in the same manner. 


Before I get into the elements of the various 


| 
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SOUTHERN OISTHICT COURT RE PORTERS, U.S. COURTHOUSE 
| FOLEY SQJARE, NEW YORK, N.Y CO 7-45892 
' 


10 


11 


16 


17 


18 


20 


2A 


we 
29 


ellm 4 


Tr. p. 830 


claims that the plaintiff has made here, let me talk ¢c 


you for a few minutes about burden of proof. I 4 case 
> } 17 7 syyerclar £ - éavae 2 aa ad . oe ne ca Sw 
like this, the burden of proof as to some issues, lies 


with the plaintiff;and the burden of proof on other issue: 


lies with the defendant. A party who has the burden of 


proof on an issue, has the burden of proving the necessar: 


elements as to that issue by what the law terms "a fair 
preponderance the credible evidence." 

Thus, the plaintiff has the burden of pr oving 
each of the elements of his case by a fair preponderance 
of the credible evidence. The defendant, in turn, has 
the burden of proving each of the elements on which it 
has the burden of proof by a fair preponderance of the 
credible evidence. That burden remains on the parties 
throughout the whole case, and each party must atisfy 
you that it has sustained its burden on each of the 
elements or issues which it must prove. 


If the plaintiff fails to establish the burden 


of proof of any element of his case against the defendant, 


then you must find in favor of the defendant on the issue 
presented. If, on the other hani, the defendant has the 
burden of proof on an issue, if the defendant fails to 
sustain its burden, that issue must be decided for the 

¢ 


HLaLnerre., 
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It means the greater weight of the evidence, the 


quality of the evidence, not just the number of 


witnesses. 
It means that the testimony on behalf of the party who 
has the burden of proof must be more convincing than the 
testimony opposing it. 

Let's assume a scale for a minute. After 
going over all the evidence in the case, you evaluate 
the evidence in your minds, placing on one side of the 
imaginary scale all the credible and believable evidence 
favorable to the party who has the burden of proof ona 
particular issue or element. On the other side, you put 
all the evidence you think is credible or believable in 
favor of the other party. If, after doing so, the plain- 
tiff's side of the scale on any particular issue on 
which the plaintiff has the burden of proof is weighted 
in his favor, no matter how slightly, then the plaintiff 
has sustained his burden of proof on that issue. The 
same applies to the defendant on the issue on which it 
has the burden of proof. If the scales are even -- that 
is to say, if there is an absolute balance on any parti- 
cular issue, then the party who has the burden of proof 


has failed to sustain his burden. And, obviously, if 
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the scales are weighted, however slightly in 
3 ? a 


favor on an issue in hich the plaintiff has 
£  - he 2 + le a 

of proof, then the plaintiff has fai1led to es 

burden on that issue and by the same token, t 


true with respect to the issues on which the 
the burden. 


You ought to bear in mind that it 


another. It's not necessary for the cefendan 
more witnesses than the plaintiff or for the 
have more witnesses than the defendant. The 
testimon 


thing is the quality of the witness’ 


what you find to be credible, believable evid 


is, evidence which has the quality which makes 


of belief, drawn from all the testimony in th 
which determines the issues. 

Let me turn to the facts here. In 
dc*s't intend to view the details of the evi 
you. 
the parties this morning. 
evidence at very considerable length. 
has been a short trial and, no doubt, you wil 
And it's your reco 
the evidence, ladies and gentlemen, w 
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A number of facts here are undisputed 
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for you the contentions of 
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in perspective, 


as 


STEELMAKER, 


the Pacific in the general vicinity 


Guam, 


the deck 


and Lugo, an ordinary seaman, were assigned by 


Gomez, 


removing 


crew, 


the t 


duc 
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of 


and headed eastward for Hawaii, 


three me 


the ship 


you shouldn't 
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int on the other, 


and to 


to the law you should follow in 


the evidence 


to the 
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deep tanks. 


The three men went down a ladder leading fro: 
an escape hatch opening on the deck and got on the lowe: 
or between deck in the hold where cargo was stored. The | 
No. 2 hatch had below the between decks, four deep tanks 
some 18 feet deep, and which went down into the bowels 
of the vessel. The two front deep tanks were covered 
over. -e was a firm surface on top of them. Whether 
it was pl 1g or metal, I'm frank to say, I do not 
remember. It doesn't make any difference. 

The rear or aft deck tanks were open. There were 
three cargo or cluster lights brought down into the 


hold, one of which appears to have been placed at the 
foot of the forward ladder leading from the between decks 


to the main deck, and a second of which was placed in on 


of the deep aft tanks. 
The three seaman worked at that job in the hold 
for an hour or so and then came up for a coffee break. 
After the coffee break they returned to the hold and 
continued with their job. The job included the passinc 
of certain planks from one to another, with respect to 
the deep tank where Palmer was stationed 


what: was going on and Lugo was working at that and Lugo 


was Standing.at the edge of the deep tank; and apparently, 
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LaFrance was standing some place forward of him. } 
| 
n 4 ca ? — = a i on a £ 
After they had bx n Workin cCown tner or } 
} 
' 
, . , -+ € 7 5" ~ _ " te ’ 
about a gquarter-of-an- 1 or so, after the coffee break, 
1107 risen ?} . } . ohm oe £ * Ioar 7 nA TT? A 
Lugo sudd nly fell into one of the deep tanks ana suffered | 


dispute. His original injuries included fractures of | 


the pelvis, fracture of the radius of the right 
arn jamage to the urinary tract, a concussion, some sort 


members of the crew, unc 


o 
rH 


the direction of the ship's officers removed the hatch 

cover of the No. 2 hatch, lifted Lugo out of the deep 

tank and the ship headed back for Guam so that Lugo 

could be placed in the Guam Hospital. . 
He was in the Guam Hospital for some time. He 

was then transferred to the San FranciscoHospital and 

finally to the Public Health Service in Staten Island, 


where he remained until August 5th, 1972. He then took 


outpatient care at the Staten Tsland Hospital until 


November 21, 1974. 

Hyg both sides agree that there was an 
accident and that Lugo was injured. The question for 
you to determine, however, are not whether an accident 


happened -- because I will tell you a little later, the 


mere fact that an accident occurrea Goes not establish 
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liability 


questions 


“ion i 


claims there should 

hold; hat tl! light at the 

of where he was s ding when f should have been 
placed elsewhere to give more 

thiva 2 


should have been used. 


He also contends that the ventilation 
hold was inadequate; that the ventilators should 
been turned on; that there was some smell of lube oil 
in the hold coming from the deep tanks where lube oil 
had been carried some two months previous. He said it 
was very hot in the hold and that by reason of what he 


7 ;_ + 


is inadequate ventilation, he found it 


inadequate to work 


, felt weak 


and this eventually . caused him to topple over into 


the deep 
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anything to cause the accident to happen and that it s 


the failure of the defendant shipowner, acting thro 
his officers and employees in supervisory positions aboard 
the STEELMAKER,to take proper precautions to provide 

proper light and proper ventilation, which brought about 
his fall. 

The @efendant shipowner, on the other hand, 
strenuously denies that the accident was due to any failure 
or neglect on its part to provide necessary lighting or 
adequate ventilation for the performance of the job 
being done in the hold by LaFrance, Palmer and Lugo. It 
contends that both the lighting and the air supply were 
reasonable and normal. It claims that the fall was 
caused entirely or at least in part either by lack of due 
care on the part of Lugo, who was standing on the edge 
of the deep tank, or some physical condition of Lugo's 
of which it had no knowledge and could not have foreseen. 

The defendant claims, if there had been any 
difficulty in ventilation, Lugo could have complained to 
the men who were working with him and could have had 
more light and better ventilation if he had asked for 
them, which he did not do. 

You will recall, that there was a good deal of 
f 


testimony by a witness for the plaintiff and a witness for 


SOUTHERN DIST T COURT REPORTERS, U.S. COURTHOUSE 


FOLEY S.UARE, NEW YORK, HY co 7.4889 


~ 


13 


14 


16 


17 


18 


19 


————— 


l4a 


ellm 12 
Tr. p.838 


the defendant, both of whom were experes in the marit: 

field, about the lighting and ventilating conditior 

which would exist in the hold of aC- rchant vessel 1 

the STEELMAKER, which was sailing in tropical waters. | 


These experts expressed their opinions relating to 

whether or not the hatch covering the hold should have 
been removed before sending the men to work the 
the hatch should usually be kept battened down during a 


Pacific voyage; whether the ventilator in the hold should 


} 
| 
have been turned on; what lightine was reouired; and what | 
air conditions could be expected in a vessel such as the | 
STEELMAKER at that time and place. I will talk to you | 
abovt 2xpert testimony a little later, and the way in 
which you should approach and evaluate at. 

But it can be said here that the testimony of 
Captain ,Horka for the plaintiff and that of Captain 
Wheeler for the defendant, the two maritime experts, 
differed very materially as to the conditions which would 
be likely to prevail, which would be expected in the hold 
of the vessel at that point in its voyage. 

Plaintiff's expert on the one hand expressed 
the opinion that the conditions, both as to lighting 
and as to air and ventilation, were likely to be poor. 
On the other hand, defendant's expert, Captain Wheeler, 
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2 was of the opinion that there sould be plenty of ai 
: ‘ , ‘ 
3 | the hold; that the ventilation provided was q\ 
' 
ct adequate;and that t¢t light was s ficient to <« th 
| 
° | job required. 
6 | There was, of course, testimony by Lugo, himself; 
| 
7 from Captain Sigda, the master of the vessel; by the 
8 \ mate, Minor; and the bosun, Gomez; on the conditions ‘on 
} 
is . + * ~ _— - ; a 
) the vessel during the event of June lst, 1972, when the 
10 || accident happened. 


ll | I may say, in passing, that there i o evidence 
2 | in that record as to the availability of any other witness 


13 || to either party--and I am talking now of LaFrance and 


* “ 


a | werc equally available to either party and no inferences 


Palmer. As far as the record shows here, both witnesses 


16 whatsoever can be drawn from anybody's failure to call 


17 them. 


18 |} On the basis of all the testimony, it’s for 

19 || you to determine whether or not, as the plaintiff claims, 
20 || the S.S. STEELMAKER was unseaworthy at the time of the 

21 |i accident because of the conditions in the hold; or whether 
22 | the shipowner, acting through the officers and other 

23 | supervisory employees on the STEELMAKER, was negligent 

A |i in requesting the plaintiff to work in a place where there 


| 
Bo] 
gc | 

25 


were not reasonably safe workin? conditions;and whether, 
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2 if there was an‘ieaworthiness or negli , either 


; thos factor was a rc l 1% i ( t 

4 | Lug i t resulti njuries. 

5 | Of ¢ rse, there are also tions as to the 

| 

} ' ; ‘ e¢ ¢ : : : 

6 | extent of Lugo’s injurics, the effect of such injuries | 
' 

i | on his ability to work, both in the past and in the | 
| } 

8 | 4 
future, anc the amount of damages he suffere 


9 You will recall of course, the testimony of 

10 Lugo, himself; the doctor he produced; the doctor who 

il was put on the stand by the defendant; and the records of 
12 | his treatment in the hospital on that subject. 


13 || And, finally, there will be an additional 


to the accident, and, if so, to what extent. 


' 
14 question as to whether Lugo's own negligence contributed 
16 I am now going to turn to a discussion of the 


J 
| , , +9 
7 || elements of these various questions and the law as applicable 
| * . 
18 to .t. As I told you, the plaintiff here makes two 
19 claims against the defendant, Isthmian Lines; the owner 


20 of the vessel, on two different theories: 


was unseaworthy with respect to the con litions which 


_~ 
+ 


ad . 
23 prevailed in the hold of the vesse the time that the 


plaintiff and the other two seamen went into the hold 


| 
} 
| 
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The sec T Be ] W 1] di } r : 
later, is that lefendant wa ae ‘ 
igo to work in u f pla 
The mer fact that an t hap} ied or ti 
the plaintiff, Lugo, war injured, does not make the 
defendant liable The thmian Lines 18S not an insurer 
of the plaintiff's safety. bj ibility against the def 
ant ist rest upon proof of the elements o the plainti 
case. 
I wi first discuss the question of whether 


or not the STEELMAKER was unseaworthy at the time of the 
accident on June lst, '72. The plaintiff has ‘ ier 


of proof by a preponderance of the evidence, as I have 


cr? 


defined it to you, that the vessel was unseaworthy as h 


tue ancient law of the sea, which is known as the “warra 


of seaworthiness of the vessel.” it imposes upon the 


The doctrine of unseaworthiness is founded on 


owner of the vessel, in this action, Isthmian Lines, the 


duty to provide the crew with a seaworthy vessel, with 
seaworthy equipment.This duty imposed on the shipowner 


is non delegable , That is to say, the shipowner cannot 


relieve himself of this duty by transferring or shifti 


the responsibility to st one else. 
To be se mrthy, a ve el 1 t be re } 
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fit for its intended use. The standard is not perfecticn. | 
It is merely whether the ship and her equipment were 
I J 


reasonably fit for and adequate for the purposes for 


which she was intended. hus, the shipowner is not 
required to furnish an accident-proof ship nor, as I 
mentioned before, is the shipowner an insurer of the 
safety of the members of the crew such as Lugo. The 
shipowner is merely required to furnish a ship with equip- 
ment reasonably fit for prudent crew members to work on. 

Each and every part of the ship is required to be sea- 
worthy. Thus, the owner of a ship is under an obligation 

to provide a reasonably safe area in the hold of the 

vessel in which employees are to work. 

Unseaworthiness @Goesn't depend on any showing 
of negligence on the part of a shipowner. If the vessel 
or its equipment are unseaworthy, even the exercise of 
reasonable care does not relieve the owner of its absolute 
duty to furnish a ship and its equipment in reasonably 
fit condition for intended use; nor does unseaworthiness 
depend on whether the owner knew of the defective condi- 
tion. 

If a ship fails to meet the standards I have 


ors knew 


sh 
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just given you, it's unseaworthy, whethe 


of the defective condition or not, and no matter how the 
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condition which rendered the ship unseaworthy came about. 


Lugo's claim is that because of poor ventilation 


and poor lighting in the No. 2 hatch, the STEELMAKER was 
unseaworthy because the hatch where he was sent to work 
was unsafe and not reasonably fit for its intended use. 

It's for you to determine whether or not the 
standards required in order for the ship to be reasonably 
safe and fit for its intended use have been met; and 
thus, whether or not the vessel was unseaworthy, as Lugo 
contended. 

Lugo also claims that the defendant, acting 
through the ship's officers and supervisory ;ersonnel 
of the . ssel, was negligent in sending him to work under 
unsafe conditions. Plaintiff claims that the defendant 
was negligent in not seeing to it that the No. 2 hatch 
was reasonably safe for the plaintiff and the other two 
workingmen to work in, two seamen to work in. The claim 
of negligence is quite distinct to the claim of 
unseaworthiness. 

What @o we mean by negligence? Negligence is 
simply a breach of the duty of care which one party owes 
to another. The owner of a vessel has the duty to exer- 
cise such care as a reasonably prudent person would exer- 


cise in similar circumstances. It has the duty to use 


SOUTHERN DIST CT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY £ SARE NEW YORK, N.Y co 7.4580 


ellm 18 
Tr. p. 844 


such care in 


required to take such reasonable steps as may be nece 


furnishing the plaintiff with a reasonaSly 
place in which to work and move around, and to maint: 
located there in reasonably 


place and the equipment 


condition. 


Put another way, the owner of a vessel is 


to prevent accidents that might be reasonably foreseeable 


by a careful, prudent shipowner under the circumstances. 


a 


Again, the plaintiff's burden is to prove by a 


fair preponderance of the credible evidence tt it the 
and to prove there had been a 


defendant was negligent, a 


breach of duty of care that w 


Of course, when Italk of the defendants here, 


the defendant is a corporation and it only acts through 
its agents and employees. The shipowner here may be 


liable for any injuries resulting in whole or in part from 


the negligence of its officers and SAEAOFSOS and this 


includes the plaintiff's 


With that in mind, in order to establish his second 


theory of liability, that is negligence, the plaintiff 


nust prove by a fair preponderance of the credible 


that a reasonably. prudent shipowner or his reasonably 


prudent employees aboard ship in the exe 


care would not have permitted Lugo to work under the 
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conditions of ventilation and light which you have heare 


described here. 


As I told you earlier, I am going to submit to 
you a series of questions in writing for you to answer, 
and I will review these questions completely with you 
at the end of this charge: 

The first question you will be asked to answer, 
and I am quoting, "Was the S.S. STEELMAKER unseaworthy 
or was the defendant, Isthmian Lines,negligent?" This 
question, of course, is with respect to the conditions 
of the No. 2 hatch.at the time the accident occurred. 

You will be asked to answer that question yes or no. 
If you answer the question no, you will go no farther 
and :report:'- YOUr answer to the Court. If the answer 
to that question is yes, you then go on to the second 
question which is the question of proximate cause. 

What do I mean by proximate cause? Proximate 
cause means, in effect, a producing cause of the accident 
which resulted in the injury. It must be an unbroken 
chain of events or circumstances flowing from the unsea- 
worthiness or the negligence, if you find there was such, 
and leading to the accident. There must be ‘a direct causal 
connection between unseaworthiness or negligence if you 
he accident which caused the injuries. 


find any and t 
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The question is whether any unseaworthy 


° eo c _ ee - ~tr - ey} 
condition of the vessel or any neg 


of the shipowner played any role in producing the accident 
which Lugo suffered and the injury which resulted from 
that accident. Thus, the second written question to 

be submitted to you is, "YWhekhar or not unseaworthiness 
of the STEELMAKER or negligence of the defendant ship- 


owners wasS a proximate cause of the accident and the 


The burden is on the plaintiff to establish 
proximate cause by a fair preponderance of the credible 
evidence. Eve. if you find the vessel unseaworthy or 
the shipowner negligent, this does not establish liability 
on its part. 

The question here, this second question, 
important as it is, is: "Whether even if there was 
unseaworthiness or negligence, this was a proximate cause 
of the accident to the plaintiff and the resulting 
injuries." 

I may say to you that the question of causal 
relationship between the conditions which were found in 


the hold, whatever you found them to be, and the accident 
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Lode 847, determining the question of proximate cause 
there is one further contention you f st take into account. 


endant contended that the accident occurred because 
of plaintiff's failure to take reasonable care for his 

own safety. That is to Say, because of what is known as 
or called "plaintiff's contributory negligence.”, I am 
going to discuss contributory negligence a little later 
with you in some detail, but if you should find that the 
's own negligence was . sole cause of the 
accident, then the unseaworthiness or negligence of the 
owner could not be a proximate cause and your.answer to 
the question on proximate cause must be no. 

I should tell you at that point that as to 
contributory negligence, the defendant has the burden of 
proof on that issue. That is to say, in order to establish 
contributory negligence a hundred percent or less, the 
defendant has the burden of showing this by a preponderance 


he credible evidence. If you answered yes to both 


° 
mh 
rt 


Questions 1 and 2, that is the questions about negligence 
and unseaworthiness and proximate cause, then the next 
question you will have to answer concerns the plaintiff's 
damages. 

Again, you may only consider the issue of 


damages if you find that the plaintiff has prevailed on 
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2 at least one of his theories as against cne deren 
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3 | If you find for the defendant on both theories oO} Liabilit 
l] 
\} 
oh a= 4 y r y ana rp | . 
4 that ends your deliber LOnS a! you need not go to the 


5 question of damages. 
6 | Because I charge you on the question of damages 


: aa does not mean that I am expressing any view that the 


8 || plaintiff is entitled to damages. You do not get to that 


9 | question until you have established in your own minds 
} 
10 that either unseaworthiness or negligence was a proximate 


cause of the accident. Whether or not plaintiff is 
| r 


entitle@ to damages depends on your answers to those 
— z J 

13 || questions. 

- 


14 The question of damages, like the other questions 


1 || submitted to you, is exclusively your orovince and not 
7 


or 


16 mine. If you do come to the damage question, then plain- 
D4 4 ’ 


tiff must establish his damage claim by a fair preponderanc 


18 |} of the credible evidence, the same standard as we dis- 


19 | cussed before. On damages, the plaintiff has the burden 
~ | ’ t 


20 of proof. The fact that a particular amount of damages 
21 |i has been claimed or referred to,is no indication whatever 
22 || that that is the proper amount. 


23 | You heard counsel in summation talk about 


‘ : - 7 L- M ~ : 1} . ra + ~ + - o 
aA || damages and talk about figures. What he says ahout them 
ne | i ’ ~ ; _ yr ‘ . ">? } " : ~ ee , . 
25 is suggestion you may I suppose, take into account; but 
| i rt , ’ 
| 
1} 
| 
| 
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2 | you are to determine what the damages actually are -r¢ } 
\| 
| 

7 9 - ep ¢ 1A - a re ! 

3 || the eviden and not from wWiuat a y tol yu about 

4 them. It's in your t t jude 1t and consideration, | 

§ in your discretion afte going into the factors, that I 
> + + 1} + Cc a >< y +} se UT eA 

6 } a about -O talxr Oo you. There lL O matlihe CiliCal 
1} 

} 

, formula I can give you, by which you can determine 
|| 
\ 

8 | damages in a case like this. 

1} 
Cc 1} rm} | nc c 
| 1g. is to award, insofar as 
10 possible, just and fair compensation. That is to day 
| . . . 
11 |} monetary comper.sation for the loss which flows directly 
| 
2 | and naturally from a jury. The theory is to make the 


14 | injuries which he sufi 
15 | If there is to be an award, it must be purely compensatory, 


16 to 


onsate the injured party for fered and 


17 lost. It must not be inadequate or excesSive. 


18 || Damages, then, here, should compensate Lugo; 


19 |i one, for the injuries and disabilities which he sustained 
| 

20 as a result of the accident, considering their nature, 
| 

21 |} extent, severity and permanence; two, for the pain and 


22 | suffering which the plaintiff has experienced as a result 


2A present, and such } and suffering, if any, as you find 
| ! 
| 
| £ « n> a ° 
2 | he is likely to en in the utur £y t} e injuries; 
| 
1 
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determing such amount, however 
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actual pain and suffering as 


e and extent of the injuries which 
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to the matter of loss of earnings, 


account the extent to which plaintiff 


been unable to a seaman or at 


pation, if you find he could work somewhere 


tent to which he may be able to work here- 


ations, and the amount 


may reaso 


nably have been expected tc make 


You may take into account 


the plaintiff's 
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. — s 3 ‘ as , 
have worked an re 


could not 


lived. 


have 


of persons in a given age group. Again, they are merely 
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quidce Sst u rn eachnin ] 


You decide 


life 


- 


work expectancy and 


12 Thus, it's for you to determine how long the 


plaintiff may reasonably have been expected to work and 


14} what he might have been expected to earn had the acciden 
a | not occurred; and by how much, if anything, his earnings 
were reduced in the fut -e, solely as a result of the 
accident. If you should find that the plaintiff ‘lost 
as a result of his injuries, between the date 


he accident and the present, the amount for such loss 


1ld plainly be the difference between what he would 
z 


21 have earnea had it not been for the accident, and what he 


did not earn because of the accident. Lost earnings 


includes sums paid by the plaintiff's employer to a vaca- 


tion or pension plan or fringe benefits of that nuc-ure. 


SOUTHERN OISTH. OT COURT REPORTERS, U.S. COURTHOUSE 


FOLEY 1ARE, NEW YORK, N.Y. CO 7-4560 


9 


“ 


10 


ll 


16 


17 


18 


19 


20 


21 


Pa ¢ r 

oe ' 

29a 

ellm 27 
TF. Be Soe 
of the plaintiff, for t! future, ! i 
reason of «¢ ibilities result! f t atcident, % 
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cifference betw what he would ha ned in the 
future had there been no suck impall nt, and what, if 


anything, you con sider he should be able to earn considering ; 


. = - a" ~ ? . 4 ‘= -4 - 7 mad + ; , ry - . 
his present and future physical condition, insofar as 1t 


* 


resulted from the acci 

In considering the amount the plainti‘f should 
have earned in the future, if you come to that question, 
you may again take into account his age, the probable 
standard of employment, his presé¢ nt physical condition, 
education, training, previous employment; all those 
things that would enter into how a man might be able to 
work in the future. 

I may say, in dealing with the question of 
permanent disability, whether or not he is permanently 
disabled and how much he is permanently disabled from 
working,:is entirely up to you to determine. The fact 
that there may have been some findings on that question 
by the Publ ic Health organization or by nis doctor, is 


not binding on you in any way; it's up to you to deter! 


from all the evidence. If you find that plaintiff, as h 
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amount he would be able to earn as a Seaman and the 
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other, perhaps, 


more sedentary capacity, which might be open to him. 
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You should bear in mind in that connection that a person 


for injuries is under 


kine Sal ec 
seeking damages 


mitigate his damages. tf he is able to do so, he is 


under an obligation to seek 


undergo such treatment for his condition as may be 


} 
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take gainful employment 
and to 
beneficial. 


If you find that the plaintiff here has 


to mitigate damages, as I have indicated, and could nave 
done so, you may take this unae1 consideration in deter- 
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computing th unt < pay p t 
from thi 3 t accident to t ent 
( I t! F t of loss of earn. for th ut F 
if any, as a resuit ¢ th ccident. If you termine 
that there is a loss of future earnings ar ing out of 
this accident, then there is one more factor you must ta 
into account. It makes a great difference to a perso 
whether he 1S p i sum of money in installments over 
a pe of years, or whether he 15 pat ia lump sum at 
OO}. 

In this action if you award the plaintiff a 


recovery for loss of future earnings, the plaintiff woul 
receive a lump sum. Therefore, you should take into 


account the fact that the present value of p 


future earnings paid now, is less than he would ultimatel 


have received, since the amount will be paid now and 


the plaintiff will not have to wait to be paid the money 


in installments as he would if he were working for it. 


He would have it on hand. He will be able to get fron 


it a return from that lump sum. Plaintiff would not have 


been able to get a return from that money had it been 


; iy ‘ ~ € 
paid to him in in tall its or wa , of col e. 
Thus, the amount which you 11 a the di ri 
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Or aiscounted to present cash, to 


present cash value, in order to make allowance for the 
earning power of money. On that whole question of dam2g 


past znd future pain and suffering, permanent or partial 
disability, and for loss of earnings, there is no exact 
yardstick except your own common sense based on exper- 
ience. 

One final word before I leave the damage 
question. You are not to be actuated by any sympathy or 
desire to be charitable, by giving away someone else's 
money. Damages are to be based solely on the amounts 
which would compensate the plaintiff in money for the 
injuries he suffered, th? pain and suffering and loss 
of wages. 

Thus, Question 3, which I will submit to you 
will be phrased this wiy: 

"What is the total amount expressed in dollars 
of the damages suffered by the plaintiff, Lugo, as a 
result of the accident." 

That question is to be answered only if you 
have answered Questions 1 and 2 yes; and there you will 
in the total amount of damages expressed in dollars, a 
Gollar figure. 


Two more questions, and you will be glad to 


SOUTHERN DIST’CCCT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY $2 JARE, NEW YORK NY Co 77-4589 


33a 


1 ellm 31 
Te. Ps “857 
2 hear that I am shortly coming to an end. They concern 
3 the contention made by the defendant that the plaintiz: 
: 4 i himself failed to take reasonable care for his own 
5 |i safety under the conditions under which he was working 
| ; ; . 
6 | ana thus was guilty of contributory negligence. I have 
at already mentioned to you, if you should find that the 
8 || contributory negligence of the plaintiff was the sole 
9 cause of the accident which occurred, then your. answer to 
| 
10 || Question 2, with respect to proximate cause would be in 
| 
‘ 11 the negative and you need not go into it further. 
| . . a 
2 4 But, the evidence also claims that even if 
| 
13 the negligence of the defendant was not ~~ of the plaintiff 
14 was not the sole cause of the accident, at least it was 
15 one of the causes. The next two questions deal with that 
16 contention. 
17 |] What is contributory negligence? Everyone is 
18 required to take reasonable precautions fer his own 
19 safety, such reasonable precautions as an ordin ’ 
| ; 
20 || prudent and careful person would take under all the cir- 
\ 
21 cumstances. Vincent Lugo was charged with that obligation. 
22 When we speak of contributory negligence, we mean such 
<3 - : - see ee . aes inet = . <8 ‘ ee 
23 an act or omission to act on Lugo’s part, aS Would amount 
| 
24 to a want of ordinary care for his own safety under the 
25 | circumstances and which is proximate cause of his accident 
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y | and the resulting injuries. | 
3 ii As I have told you, on the question of contributor 


4 negligence, the defendants have the burden of proof. 1 
- } ° 1 . . a 
a | is, the defendant must establish by a fair preponderance 


6 || of the credible evidence that Lugo was contributorily 
7 | negligent; and if it does not, your decision on that 
8 |i issue must be in favor of the plaintiff. I do not hav 
9 to repeat what I have talked to you earlier about in terms 
10 || of what burden of proof means. I think that is quite 


ll || clear now. The question for you to determine is, there- 


fore, whether the actions or failure to act of Lugo, on 


| 
| 
{ 
} 
| 
13 June lst, 1972 while working in the No. 2 hatch, con-- 


4 || stituted contributory negligence on his part and whether 
15 | contributory negligence on his part was a proximate cause 
16 of the happening of: the accident. 
7 | That is the fourth question you will be asked 
18 to answer, and the question will be phrased this way: 
19 "Did negligence of the plaintiff, Lugo, contribute 
20 || to the happening of the accident? 
21 | If your answer to the fourth question is yes, | 
: | 
eu | . . . > P a . a 
22 | that is to say, if you find that the negligence of the 
giic¢ 
| | 
23 | plaintiff contributed to the happening of the accident, | 
| 
2A | then the next questic¢ 121 be | 
| } 
25. i | what extent did his negligenc contribute 
' 
th 
| 
| | 
| 
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You will be asked to express in terms of 


go's own negligence contributed to 

the happening of the accident, if you find that to be so. 
Let's talk about percentage. yet me take an example. 

I'm not suggesting remotely that it applies in this action, 
I am just pulling it out of th n asx. 

For example, if you should have found that 50 
percent of the cause of the accident was negligence on 
the part of the plaintiff, you'd put down that percentage 
in answer to the question. I used the figure "50 percent" 
because I merely picked it out of the air aS an example. 

Second thing, with the contributory negligence, 
as 20 percent, 60 percent or whatever percentage, if 
any, you might determine it to be. 

And the last question to be p\ to you, there- 
fore, is if your answer to Question 4 is yes,"To what 
extent expressed in terms of percentage, did the negligence 
of Plaintiff Lugo contribute to the happening of the 
accident and his resulting injuries?" 

You put down in answer the percentage figure 
of what you believe that to be. 

Just one or two general matters ana I am almost 


done. 
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2 | I have said y are tt ole jr es of the fact 
1} | 
| 

3 ] It is your recollection of the facts that gove rn, not 
| | 

4 | mine; not what I say to you about the facts or what coun- 

| 
| 

5 || sel says. It's what you recolle-t the facts to be. | 
j } 

6 | You are, also, the sole judges of the credibility | 
| 

7 | of the witnesses. Questions as to a witness's credibility | 
| | 
| 

8 |i axe exclusively for you to pass 1 and it's up to you, 

i} 
| 
I 
| the jury, to determine what parts of the evidence you 
| 
10 || believe or what parts of the evidence you wish to dis- | 
ll |i believe and reject. Credibility is just another word for 
| 
| 
12 | believability and the appraisal of the credibility given 
| 
| , 
3 i to the testimony of a witness is governed very much by 
| - - 4 


14 | your own plain, everyday common sense, which is really 

15 why we have got juries, because we know they have got 

16 plain, everyday comuon sense. People in your daily lives 

i | may tell you things which may or may not influence important 
18 || decisions that you make. You consider whether these 

19 || people had the capacity or the opportunity to observe, be 

20 familiar with and remember and report things that they 


21 | told you. 


¢ | . ~ = ae mma F . = fs ate - ‘ . — 
22 You consider any possible interest they have 
| 
| 
6 . —— ° a nar ay : ~ nrewdairc ah 
23 in the results to be obtained, any bias or prejudice, any 
} 
2A motive to tell an untruth. You consider their character, 
| 
= , 
25 II They are in I Ly believable or not. You consider their 
| 
| 
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demeanor. 
It is the same thing with witnesses. You 


watch therm on the stanc 


whether they know what they are talking about and are 


fairly reporting it. You evaluate their full truthful- 
ness. You decide how their testimony strikes you. Yor 
take into account the extent to which they may have been 


impeached as a witness, either generally or specifically; 


and whether they have made any statement inconsistent 
Z 


contradictoryltg =. the testimony they gave on the 


} 


uw 


stand. You take into account motive, if any, to testify 


falsely. 


In other words, what you do is to size up a 


person and determine whether he is truthful, candid and 


straightforward, and whether you think you should believe 


his testimony. Of course, if a witness 1s interested 
the outcome, you may take that factor into account in 
' 


evaluating his testimony. It doesn’t mean that he is 


not telling the truth or the whole truth; it's simply 


in 


one of the factors you take into account in making that 


evaluation. Parties to a litigation are interested 
witnesses. The plaintiff plainly is an interested 


witness, since he has a vital interest in the outcome 


the case. Other witnesses connected with the other p 
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2 | may have some interest directly or incirect : You 

| 

, ; . ” ; : 
3 I judge their interest in terms of cr LDL ALLEY « 

| f _ — a 7. -ocr - - oo 2 
4 |l Of course, because a son 1S an int ste 
r | c 3 —— ey —T * wae at Ve nam we Sc mi knitting &% 
5 witness does not necessarily mean he 1S not teiiing th 


6 | truth. Interest is only one of the factors you may con- 


8 | weight and credibility to be given to testimony. 

9 | One further word about witnesses. You have 
| 

10 | heard a good deal of expert testimony: The two maritime 
| 
experts, the two doctors. You are not bound to accept 

, z 
12 | such testimony. While experts may be specially trained 


7} 


13 by education, background and experience, to express 


14 ] opinions on these matters, you are at libert 


y to accept 
6b fi or reject their testimony or opinions, or to accept only 


; 16 |, such parts as commend themselves to your own judgment and 


17 common sense. 


18 |} The testimony of an expert, like that of any 


19 other witness, is just the same as that of any other 


20 || witness except that the expert is estifying on a subject 


nm 
— 


of which he has special knowledge. 
22 I want to touch briefly on the subject of 


23 «| 


evidence. 


oo 


circumstantial and direct 


€ + . s71 Fano wie ~ sor -) + y is » 4 $ . 
2A || Direct evidence exists when a witne testifies 
| 
25 || to what he saw, what he observed, what he heard, what he 
} 
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knows of his own knowledge, what co ; to him by virtue of 


i} 
} 
} 
hic 
3 | nis senses 
‘ 
the ~ & 4 ~ + ) > a. | r 
‘ 4 In the case or circu Cath al eviaence, proot 
— 
ec . aD ages eo eee > atiwmametannae €rhm which one mi 
o 1s given ot tacts oO: circumstances trom which one may 


6 infer other connected facts which reasonably follow in 


~ 


the common experience of mankind. Let me give you an 


at home at night. The shades 


© 
« 
- 
& 
tet) 
» 
=] 
w 
- 
ct 
ct 
- 
3 
Ne} 
0 
03) 


| are @rawn. Somebody comes in wearing a raincoat, rubbers 

i) and carrying a dripping umbrella, with his coat wet. You 
ll x g PI J ’ 
12 | can reasonably conclude it's raining outside,and that is 
13 so even though you, yourself, have not seen the rain. 
In other words, you don't know of your own knowledge or 

ee 

your own direct observation that it's raining, but the 
16 || circumstances you observed lead you to the natural, logical 
yy and reasonable conclusion that it's raining. That is, of 


18 || course, an over-simplification of what I am talking 


19 |! about, but it is a little of what circumstantial evidence 
20 || is. 

21 || Circumstantial evidence is of just as much 

22 |i value as direct evidence if it leads to the natural and 


23 logical conclusions that I have described. 


2A | What you are called on here is to ascertain 


25 the truth. Sympathy plays no pal in your deliberations, 
| 
{ 
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nor does the fact that the plaintifft is an indivicual 


9 ’ to Paar ali : - . T . + 7 a hae 
é the defendant is a corporation. As I have visld y i 
a | 
- } Sides are entitle to an evenha , Gi 31¢C te t 
| 
4 - Cc , Y , 
4 ir. J t > r > O1 ti ¢ + l , | t f 1 1 
a , ° 
1) c . r ry > } 7 r4 , 
o questions concerning Imissibility of evide e le ol 
| > + ™ ° 
6 course, motions ide by counsel. Anytime I have passed on 
| 4 i 
| 
a 4 th e questions they are not to give : e to inference or 
| 
| 
8 | your part. They are matters of procedure and law. They are! 
9 | 
concern, not yours. Where Ihave ruled that testimony is to 
‘ 4 4 


1 from the record, or a question is not to be 
asked, these matters must not form any part of your 


« || deliberations; forget them. They are not part of the 


evidence here. 


| I do not think I have to go into the duties of 


15 jurors or delve into the fairness or impartiality with 


which 


16 


2, LX 


| 

| 

| . * 

| I know you are going to consider the case It's your duty to 
17 || 
| 


try the case and decide fully and impartially, without fear 


18 || or favor, and solely on the evidence as you recollect it. 


9 | Each of you, when you go into the jury room is 


entitled to his or her own opinion, but you are required to 


exchange views with each other. 


99 | mr . ‘ ss aaa z . - , . . 
= That is the very purpose of jury deliberation, 
Pn | ‘ : 
” \ trying to get a consensus of views. You exchange your | 
i al , . 4 . 
“A || views and discuss and weigh the evidence amongst you. li 
95 1 | 
és) | 
| 
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: a : 
you have a point of view and if after listening ¢t the 
other juror it ap rs that your judgment is open t 

| 

q stion or y r point of vis is 1, then, of co 2, 
you should have no hesitancy in yielding your point of 


view; but it is only that you are convinced that the 


opposite view is the correct one and one that satisfies 


” eT . 7 r > y an PA ANnes - } 

your own judgment and conscience that you are to do so. 
v » . niin x . 

YO are not to giv up a point of view that you can 


conscientiously believe in, simply because you are out- 


As I told you on these somewhat complicated 
issues, I am going to submit this list of written ques- 
tions and they are going to pose the questions in the 
case; and the five questions, which I will read to you, 
and I will give your foreman a sheet containing them: 

luestion 1: "Was the S.S. STEELMAKER unsea- 
worthy or was the defendant, Isthmian Lines, negligent?" 

Of course, we are talking about negligence in 
connection with conditions to the hatch and unseaworthiness 
with respect to conditions in the hatch. You answer that 
yes or no. [f you answered Question 1 no, you need go no 


farther, and report your answer to the Court. 


yes, Was such unseaworthiness or negligence a proximate 
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Jue stion. Any disse r from any Pp vestic nust 

dis ‘ard his earlier dissent ana act © ti C isic C 

his colle and t! on to the ! t question. Ii 

any five of you % ( on the answ r to one questi after 
other, each time five of you ag on the answer to 

that question, put down your ans and proceed to the 

next question until you have finally completed the list. 

Your foreman will advise the Court when you have answered, 


reached a point when you should report to the Court, or 
when all the questions posed have been answered. 

As far as the exhibitsin evidence, i 
will be good 


to look at any of then, if your forer 


enough to send me a note, I will see you get whatever 


#7 


you wish, and I will be available to yo 
deliberations. P . 

I think the oath that you took here sums up 
your duty, which is: "Without fear or favor to any 
man, to well and truly try the issues submitted to you 


by the Court in this action.’ 
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warn the plaintiff in an effective way of dangers not reasonably 
« ‘ ‘ t= 2. ' 2 ate » = 2 
known, and it was also the defendants’ duty to take effective 


action in light of the particular conditicn of the particular 


Yo 


+y 
| 
| 
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Seaman to remove tho3e dangers. Reck v. Pacifiec-Atlantic 


Stcausnip Co., 189 F.2d 366, 1950 ASC 744 (2d Cir. 1950); 
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mathematical formula by vhich pain and suffering as an element af 


damages may be properly measuced and reduced to dollars and cents. 
The matter is left to the corson sense and knowledge 7 
the jurors in Light of vour cormon knowledge and general 
experience and withour sesgard to sent nial or fanciful standards 
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QUESTIONS FOR THE JU? 


: = Was the S/S STEELMAKER unseaworthy or ' : + f 
: 
Isth nm Lines Inc. neg] t? 

a 

i 

Yes t No = 
[If you ans ced 0 tion 1 "No", you nex go no ae ae 
2 you will re; -€ your nswer to the Cou oJ 


unseaworthiness or negligence a proximate cause of the : : 

accident and the resulting injuries to plaintiff Lugo? : 

4 

: Yl : 

Yes YO -“4 : 

} 

If you have enswered Question #2 "No" rou need go no 
a 4 ‘ ’ 3 


farther and you will report your answers to the Court 
If yow have enswered both of the first two questions "Yes" 
you will go on to consider the remaining questions.] 


3s What is the total amount, expressed in dollars, of the 


damages suffered b\ ylaintifi Lugo as a result of the 
3 J pe | 


i 
i 
9 ? 


3) +ha 


‘ Did negligence of the plaintiff Lugo contribute t 


happening of the accident and his resulting injuries? 
.. > | e od 


expressed in ter! of perc age, did the neglig of ; 
' 
i 
plaintiff Lugo contribute to tl happening of t} ( ient f 


and his resulting injuries? 


‘ 
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Defendant. : 
ra ae ee ae i ee ee ee 
i 
| 
} 
Plaintiff. VICENTE LUG aves this Court nursuant ¢ 
| Plaintiff, VICENTE LUGO, moves tais Cour€ pursuant e& 


, 


; " : ; nee a ae 2 
other appropriate and pertinent rules and resulations, to set 


aside only that portisu or part of the verdict of jury pertainio 


to the unseaworthiness or negligence as a proximate cause oO 


necident and the resulting injuries to the plaintiff 


; - npar - ans! > ae @ 2, , 
| proximate cause causing the secidert and resultin 
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UNITED STATES DISTRICT COU 


RT 


SOUTHERN DISTRICT OF NEW YOR. 
Dy Ing . a. 
Yr : Pold 
1° T¢ t ) . } 
4 . am hy o } 
Plais . og 12 Cits.33 
' 
ac: to . CDAVT’ 
ISTHMIAN LINES, INC., : 
Dete ne. $ 
STATE OF NEW YORK ) | 
a lai oe 
. wee 
COUN S OF yY } 
ARTHUR ABARBANEL, being duly sworn, deposes and says: 
1. LI submit this affidavit in support of plaintiff ‘s 


judem 


presented 


ent notwi 


tha 


the jury's verdict which found that the unseaworthine 
gence vas not a proximat ause of the accident and 
injuries to the plaintiff. 

2, At the outset your deronent wishes to 
maj issue before this Ceurt on this motion is wh 
dence of negligence or uns -aworthiness which was 
the course of this trial and found by the jury ves 


S 7 2 -y -1 « 2A ~ a . - e ao 
cause of piaintii 5s accident and injuries. . 
, 
in the appli 
¢ , 
negligence or unseavort ess, it is therefore 
4 
, 3 t } we Or 1 ‘ rorthine: 7 } 
i 
‘ = c ‘ , 7 ee 
L 10% nit j t 4 id iC 8) I 
2 - . ea tt : 
Lt Mad SpecuLde a aa @) Facts tne ju ad 
> \ ‘ A 
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‘ation 


th 


istanding 


th 


be 


Ss 
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no 


tate 
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ine? 


2 po me 
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s or negl 


sé during 
proxirat = 


the 


resulting 


that the 


the evi- 
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3. The verdict of the jury is inconsistent in that tne} 
; | 
ury found negligence or unseawortniness but that there was no 
| 
aes : , aad ; : : ‘ ee i a ' 
proximate cause produced by this which resi ted in piaz fo 2 ace 


unseaworchiness precipitated and was the proxir 


_ 
fe 


and improper Lighting for the work being performed. 


j-% 


{a The air in the No. 2 hatch was hot, stale 
musty, stuffy and humid at the time of the accident. 


(b) The hatch had been closed for approximately 
21 hours prior to the accident. 


(c) The air was not circulated and unfresh. 


{d) The ventilation system vas not turned on at 
the time of the accident. 


(e) The temperature inside the hatch was 
approximately 100° aad the cutside temperature was 
lower at approximately 90° with a strong sea breeze 

xisting of five knots on the open deck. 


s accident and for 


(f) AE th 


> 
some period pric ad been sweating excess- 
tvely and had difflecuity ah i because of the ccr- 
dition of the ai 


luzo took < rine his coffee break 
his shi ise of the not humid con- 


(h) Just pric to the tine of his yan 
lr. Luzo, in «dition to havin Ljificr eathios, 
. ’ , 
was ouepl fi byecath, felt. Taint an L ri 


g 


| 61 a 

| (i) Mr. Lugo's health was good and he had-no 
; ; 
| problems or conditions which would cause him to faint 

| 

} 


or lost consciousness. 

(j) When he started to faint and lose 
due to the eee juate and improper lighting ¥ 
he had difficul in seeing and could not control his 


y 
fall because of this, even if his state of consciousness 
permitted him. 


my 


Therefore, the aforesaid evidence substantially an 


by its weight clearly shows without any doubt that the acts of 


negligence or unseaworthiness was the proximate cause of plain- 
tiff's accident and resulting injuries, No other conclusion or 


| inference can be drawn from these facts. 


/ 


4, The defendant did not produce any witnesses or any 


evidence during the course of the trial which ~ebutted this or 


t wed or established that the proximate cause of Mr. Lugo's acci-., 
cd ent was contrary to the aforesaid. Therefore, the only conclusion! 
that one can make with respect to the jury verdict concerning 


proximate cause is that it is clearly against the weight of the 


evidence, the law and resulted in an inconsistent verdict. 


| 5. It is respectfully submitted that the Court d 
' in refusing to charge as requested by plaintiff's counsel that if 
the jury found that the plaintiff was injured as a result of any 
| of the defendant's negligence, which played any part, even the 

(| slightest, in »producing the accident and resulting the injuries 


that it must find for the plaintiff. This charge is in conformity 


. 


with the existing law as set forth in the foliowing cases: 


Rogers _v. Missouri Pacific R.R. Co., 352 U.S. 500, 77 


ae Oe 733 TS; 

eee v. U.S., 121 Fed,Supp.842(S.D.N.Y. 1954); 
Ferguson v. Noore-McCormack Lines, 352 U.S. 522, 77 
|. bhaes Mae tears ar 

Gallick v. B&O R.R.Co., 372 U.S, 108, 83 S.Ct. 659 


sport Lines, Inc., 326 Fed, 2d 


g 
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One can only conclude that the jury conciuded de- 
fendant's negligence or unseavorthiness was a renote cause, 
2 o 


charze with respect to negligence as set f 


drew from th 


and did not define it in 


get forth in the case of Rogers against tissourl 


ae 


supra, is stated by the Court as follows: 


"simply whether the proofs 4ustify with 
reason the conclusion that employer 
negligence played any part, even the 
slightest, in producing the injury or 
death for which damages are sought, [t 
does not matter that, from the evidence, 
the jury may also with reason, on grounds 
of probability, attribute the result to 
other causes, including the employee's 
contributory negligence" (352 U.S. at 506, 
77 $.Ct. at 448, 1 L.Ed. 2d 493). 


In view of the fact that the jury found negligence or 


bt4 
o 


unseaworthiness, it became of the utmost importance that the jury 
understood to what degree negligence would have to play in order 
establish causal relationship or proximate cause. Without this 
instruction and understanding the jury was at a disadvantage in 
deciding and being able to arrive at a proper determination and 
verdict. The failure of the Court to properly and adequately 
instruct the jury, as to this, is grave and reversible error and 
contrary to the weight of the Law as set forth herein, It caused 
the jury to render an irproper and inconsistent verdict, If 


c charged as requested, the jury would have had a clearer 


precise understanding as fo what constitutes proxinate cause, and 


it would appear that tle jury's verdictin all Likelihood would 


different, 


| Without this testimony 


iwas against the weight of evidence and law, If this evidence was 


b3a 
The Court further 


reasonable 


ee hae a rAwekrasnts Cee. ee = daih6 alien ew ania wan te . ¥ £ nt 2 
medical certainty, bring about, or cause anc resuit in plaintici’s 


accidmt and injuries. The hypothetical question which plaint 


attorney was posing to his medical expert, Dr. Leo J. Koven, would 


c 


| 

| 

have contained the facts of the case as presented curing the trial 
through | 

and would have established/the expert testimony that these facts 

could with any reasonable degree of medical certainty prox 

cause the accident. The Court, in refusing to permit this question 


erred and prevented the jury from having before it as a guide enc 
standard an expert's opinion with respect to cause or relationshi 
of the facts and the msulting accident. 

it is obvious, not only from the issues involved in 


the case at bar, but more so now as a result of the jury's verdic 


and finding that this was an extremely crucial and essential piec 
of evidence which should have been presented to the jury. The 
answer to this question would have shown that the negligence or 
unseaworthiness claimed ¢ 11d have caused plaintiff's accident an 
in fact was the only lozical cause of the accident, Not only was 
it established by Mr. Lugo's testimony during the course of the 


trial that these conditions caused his accide 


also have available as cuidance expert testimony to this effect | 
{ 
C, 


result came up with an obviously AInconsistont vercicl and one wale: 


54a 
available to the jury, it is likely that the result would have 
been different. 
7. The Court in refusing to itemize the special ver- 


dicts or questions to the jury with respect to contributory neg- 


9 


ligence, by separating it as it did on negligence and unsea- 
worthiness, erred and unintentionally conveyed to the jury that 
the standard with respect to the proximate cause of the negli- 
gence and unseaworthiness was higher and different than that 


contributory negligence. The Court submitted as a special ver- 


o o 
' 
dict or question for the jury concerning negligence and unsea-~ 
worthiness the following: | 
1. Was the S/S STEELMAKER unseaworthy or was the . 
Isthmian Lines, Inc. negligent? | 
Yes No | 
[If you answered Question #1 "No'', you need go no 
farther and you will report your answer to the Court.] | 
| 
2. If your answer to Question #1 is "Yes", was such 
unseaworthiness or negligence a proximate cause of the 

accident and the resulting injuries to plaintiff Lugo? 
Yes No 
[If you have answered Question #2 "No", you need go no 
farther and you will report your answers to the Court. 

If you have answered both of the first two avestions "Yes", 
you will go on to consider the remaininz questions, ] 


Plaintiff's attorney objected to the format in which 
the questions of negligence and unseaworthiness and proximate 


cause were presented to the jury maintaining that two questions 


j 


should be combined as one question as in the contributory neg- 


ligence question. The question should have read as follows: 
Was the S/S STEELMAKER unseaworthy or was the 
Isthmian Lines, Inc., negligent, and if so was it 
the proximate cause of the accident and resulting 
injuries to plaintiff, Lugo? 
In the alternative, plaintiff requested that the question con- 
cerning contributory negligence should follow in the same format 


and should have stated as follows: 
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;expenses and wages. 


| point 


0oa 
It was ascerta ‘hat the amount psid to 


Rayid La France was $5,000. Plaintiff's attomey pointed cut to 


¢ r -* - ¢h?t 4 ~ wo3 * . ‘ Aryou ye a eee Pe, tee 
the Court that this was a very unusual ameunt and certainly tae 
- ~% as a - : ‘ : weet nom * noaé 
jury was entitled to have this information in o to xenacer a 

+ pw " 2 . = 3 . — ‘ ah ‘i ton , Dt a4 : e2% si 
nrover determination on the facts presented. Piaintiii Ss avcorney 
s z t 

. cs tae oe sei a ‘ 
requested a mistrial so this intormaticn cout be secured and 


ed deZendant’s attorney either to produce the said witness 
for purposes of cress-examinatio on this issue 


or, in the alternative, the Court would not permit defendant's 


attorney to read Mr. La France estimony from the previous 


trial on the ground that plaintiff's attorney did not have the 


| right to develop a full aad cooplete cross-examinatien on this 


Defendant's attorney decided not to produce Mr. La France 
or even attempt to produce hin and proceeded without the trans-. 
cript of the previous trial of ir, & France's testimony. 
Yhe administration of justice requires that these 
salient facts which go to the creditability and 
interest of David La France, which defendant censidsred to be a 
should have been presented to tha 
‘the juxy,in order 


to make a proper deterwinatioa in 


a. 3 >' 2 “4 ~ 7 =, aracant: $+ 
this case, should have bad this informaticn presented to it. It 
és obvious that this cruciyl and important tegticony may very well 


atta a bi Oecmiacs ale naamee e saesal — . - 
have affected and infiue ad the jury 5s veraict. Me rverusaL. of 

‘ ie er a ee pit ha . pa % 3 anata FC “ha S ta, Beak 
the Court to prant a mistrial mi tals ponies co tnat this imisraa~ 
2 « ee. . i sili atl S on 3 _ ‘. aad eee 
tion could be secure! 2n a prover, ordinary manner, thwarted the 


lsndninistration of 


« 


ca 


justice and ceprived the olaintiff£ of a full and 


trisl. This request was denied and the Court 


| 
| 
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complete trial of the issues. 


Fh ar bard he te 


WHEREPCRZ, for the reasons set forth herein, it is 
oe Leet ~- * > a 34. j " : San o - <= s 34 » =} ~ P 
respectfully requested that this Court issua a finding that tha 
Seow la roreict nertainine t ere sont se aaa ae ATA? + tha 
jury 3S vé ict pertaining to proximate cause vas against the 
< 
; 


seight of the evidence as a matter of law, ond that the defandant 
negligence and unseaworthiness was the proximate of plaintif£'s 
eceident and resulting injuries; and that portion or part of the 
dist of the jury pertaining to proximate cause be set 4 
that the Court enter judgment for a directed verdict or, in the 
alternative, for a judgment notwithstanding the verdict, or for 


a new trial, and for such other and further relief as to this 


Court may seem just and proper. 


4 


Sworn to before me this 


16th gay of July, 1975. 


a TT TD 


ilotary Public 


SARY PB In. ST2i: OF NEW YORK 


r - w {oth saty 


ee 


| 
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UNITZD STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


Vv 


VICENTE LUG 


asd 


ct. 
»- 


Plaintif 


eagainst- JUDGE FREDERTC! 
VAN PELT ERYAN 


LSTHMIAN LINES, INC., 


PLAINTIFF'S REPLY 
AFFIDAVIT 


STATE OF NEW YORK 
COUNTY OF NEW YCRK) SS.: 


ARTHUR ABARBANEL, being “uly sworn, deposes and says: 


1. This affidavit is submitted in reply to the sa 
ing affidavit of the defendant herein, objecting to plaintiff's 
motion for directed verdict and for judgment notwithstanding the 


vardict or for a new trial, 


2. In essence, defendant states on the first page of 
{ts memorandum of law, that plaintiff has brought up no factual 
tsues within his affidavit in support of this motion, it would 
appear then, that defendant admits the truth of the factual 
allegations which plaintiffs has set forth in detail on pages 2 anc 
3 of the affidavit dated July 16, 1975, in support of the motion, 
and also those allegations of fact set forth in his memorandum 
of law. When wa refer to facts in this motion, we are referring 
solely to the facts pertaining to the proximate causs aspect. 


Since the jury found negligence and unseaworthiness, the aspects 


of these facts are not involved in this application, 
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3. There appears to be no dispute as to the law, but mit 
only as to how the law is applicable to the facts present in this 
case. Defendant does not dispute the law as set forth in_Rogers 


v. Missouri Pacific Railroad Co. and Ferguson v. Moore-McCormack 


Lines, Inc., that is that the charge to the jury should include 


that if any negligence played any part, even the slightest, in 


producing the injuries or death, for which damages are sought, 


then you must find for the plaintiff. Defendant states that the 


Court's charge covered the Rogers and Ferguson charge, while 
plaintiff maintains this was not the case. If plaintiff's posi- 


tion is correct, then defendant concededly admits that it is 
> 
e, 
prejudicial and reversible. (citation of cases cited herein are 
set forth in plaintiff's memorandum of law) 


The charge with respect to proximate cause as set 
forth by the Court to the jury does not meet the tests of the 7 


Rogers and Ferguson cases, and the cases in the Second Circuit 


and other Circuits. 
The charge with respect to proximate cause that 
the Court gave the jury was as follows: 


"What do I mean by proximate cause? Proximate cause 
means, in effect, a producing cause of the accident 
which resulted in the injury. It must be an unbroken 
chain of events or circumstances flowing from the 
unseaworthiness or the negligence, if you find there 
was such and leading to the accident. There must be 
a direct causal connection between unseaworthiness 
or negligence if you find any and the accident which 
caused the injuries. 


"The question is whether any unseaworthy condition 

of the vessel or any negligence on the part 

of the shipowner played any role in producing the 
accident which Lugo suffered and the injury which 
resulted from that accident. Thus, the second written 
question to be submitted to you is, "Whether or not 
unseaworthiness of the STEELMAKER or negligence of the 
defendant shipowners was a proximate cause of the 


accident and the injuries which the laintiff suffered,' 
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'The burden is on the plaintiff to establish proximte 
cause by a fair pepe of the credible evidence, 


Even if you find the vessel wuseaworthy or the ship- 
onwer negligent, this dows not establish liability 
Ad 


fie ~4 + 
on its part, 


In the Tyree and Farnarjian cases, cited on pag 


7 and 8 of plaintiff's memorandum of lz.2, the courts held tha 
when a traditional proximate chazge is used, such as the case 
at bar, it leads to confusion by the jury and that. the court 

should instruct the jury under the language of the Rogers and 
Ferguson cases, specifically, as to what degree of negligence 
is required to esta¥lish proximate cause, If the traditional 
proximate cause charge is not clarified to this extent, the 

courts have concluded in the cases cited, that the jury would 


be confused and this would result in inconsistent verdicts, 


This ic exactly what occurred in this case, as a result of the 


charge. 


The charge of the Court. to the jury is replete 
with traditional proximate cause charges, with no explanation 


as to the degree of negligence which is required to establish 


=v 


proximate cause, Examples of these, are as follows (page numbers 


refer to the pages of the charge to the Jury): 


re 2, Line 18, the Court stated as follow 


On pag 
' ° in Sots 

‘and secondly (as claimed by the akg me 
Isthmian Lines was negligent and this negli 


proximate cause of the injuries" 


aL 
‘a 


Pacs3 2 and 3, Lines 2¢ and 25, and lines 1 and 


"In addition, it asserts that any injuries received 
by the plaintiif were brought about in whole, or in 
part, ve tis own contributory negligence." 


ae 
Ye 
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This clearly would convey to the jury that with respect 
J 4 £ 

to nezligence, 45 claimed against the defendant, it has to be 

a-% 


the sole cause, while it was slearly conveyed to the jury, that 


with respect co ecatributory negligence, it only has to be in 


whole or in part. 


Page 4, Lines 10 through 12: 
‘Thus, the plaintiff has the burden of proving each 
of the ele wents oi his case by a fair preponderance 
of the credible evidence.” 

This charge is not elaborated upon as should have been 
that plaintiff only has to show that negligence in any one ele- 
ment of his case and the slight degree of negligence required 
to prove such negligence. The jury thus would conclude from 
this charge, that the plaintiff would have to prove all of the 
elements of negligencs and particularly when taken into consider¢ 
tion with that part of the charge of a "fair preponderance” that 


the degree of negligence is great and not slight or any part 


as set forth in the Rogers and Fereugon cases. 


Pages 13 and 14 Line 25 and Lines 2 and 3: 


‘ond whether, if there was unseaworthiness or negli- 

gence, either of those factors was a proxinate cause 

of the accident to lugo and the resulting injuries." 
Again this conveys to the jury that the negligence has 


to be the sole cause, with no explanation as to the slight 


| 
| 
| 
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Page 19, Lines 23 through 25: 
‘There must be a direct causal 


unseavorthiness o ‘ 
the accident which cau: 


cnnection between 
rind any and 
! 


Page 20, Lines 2 through 6: | 
"The question is whether any unseaworthy condition 
of thea vessel or any negligence on the part of the 
shipwwner played any role in producing the accident 
which Lugo suffered and the injry which resulted from 
that accident," 


‘Page 20, Lines 7 through 10: 
‘Whether or not unseaworthyiness of the STEZLMAXER 
or negligence of the defendant shipowner Was a 
proximate cause of the accident and the injurics 
which the plaintiff suffered." 

Again there is no explanation of the slight degree of 
negligence required for each of the allegations of the element 
of negligence and conveys tv the jury that the negligence has to 
be in whole, not to the slisi 


shtest degree or smallest part, as 


required by the cases. 


Page 20, Lines 11 to 3 
"The burden is on the plaintiff to establish proximate 
cause by a fair preponderance of the credible evidence." 
This with no explanatiost*and particularly when considey- 
ed with the detailed explanation of what eccnstitutes a fair pre- 


ponderance, again would Lead the jury to cenfusion as to what is 


required to establish the proximate cause of negligence as clainéd 
and degree of it. It would convey to the jury that the neglisendge 
has to be the sole cause, i | 
wreas “a the —* degree of negligence required to establish 


liad caus 


1 Page 20, Lines 16 through 20: 
' 

' 

' 

"The questi 


ion here, this second questim, inportact 
: ‘Whether even if there Waa unsea- 
worthiness or neglisence, this was a proximate 


nak 
cause of the a 


it is, is 
ecident to the plaintiff and the 

* * P . ' 

resulting injuries.” 


i 


' 

| 
Again, this over stresses and emphasizes the iuportanc 
|| of proximate cause with no explanation as to the degree of negli~ 
} 


gence requized to establish proximate cause, 


The court then goes on to say on the same page 20, 
lines 11 through 25, as follows: 


| 
| 
1 "T may say to you that the question v£ causal rela- 
i} tionship between the conditions which were found in 
the hold, whatever you found them to be, and the 
accident suffered by plaintiff Lugo. is of particular 
| importance in this action and should be considered by 
| you carefully.” 


This is an example of the Court reemphasizing the 

| 

| importance of proximate cause, with no explanation of the cugree 
; a 
] of negligence required or emphasis showing the importance of the 


degree of negligence, as required, to establish proximate -ause. 


| 
{t is obvious that with all of the emphasis cn proxi-~ 
& 
| mate cause and without a single explanation as to the degree of 


rezligence, as required by the Rogers and Ferzusen cases and 


jury could only come te one conclusion as to the degree of nevli- 


7 


| other cases cited, in plaintiff's memorandum of law, that the 
| 

| 

| gence required for proximate cause, namaly, that it had to he 
| 

the sole cause. The couxcts he e@ held that this lead 


fusion on the part of the jury, 1s reversible and results 


in 


inconsistent verdicta., This is what occurred in the case at bar, 


er 
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In the Tyree case, the court stated that if the 


term proximate cause is used, that thengit should be done in 
| 
the contents of what has become imown as the Mathes and Mevitt | 


truction. This jnustreetion is set forth 


ins 


plaintiff's memorandum of law, and explains of negli-| 


gence required to wstablish proximate cause, and is as follcws: 


proximately caused by an 
act, or failure to act, whenever it appears, from 
preponderance of evidence in the case, that the 
act cr cuission played any part, no matter how small, 
in bringing about oF aetually causing the injury or 
damce, So, tf you sould find, from the evidence 
in the case, that any negligence of the defendant 
contributed, in any way or manner, towards any 
injury or damage suffered by the plaintiff, you 

may find that such injury or damage was proxinately 
caused by the defendant's act or omission," 

382 F. 2d at 526 (quoting from Morrison v. New 

Yorls Central R.2.Co., 361 F. 2a 319, 320, (oth Cir. 
1966) and citing Mathes end Devitt Federal Jury 
Practice and Instruct {ons §84.12 (1965) (underlining 


supplied for emphasis} 


“An injury or damage is 
a 


{it should have been explained to the jury that the 


test for proximate cause is, that 4f£ the employer's negligence 


played any part even ‘9 slightest in producing the injury or 


death for which damages are sought, then the jury must find for 


avoided the obvious contusion 


This could have 


the plaintiff. 


to the Jury. 


The only explanation the Court gave with respect 


to proximate cause, Was "che question is whether any unseaworthy 


4 


vessel or any negligence on the part of the 


condition of the 


shipowner played in producing the accident which Lugo 


suffered and the whieh resulted from the accident, "' 


————t 
——-#&- °° 
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This does not meet tha test of the various courts, including the 


Supteme Court. 


as indicated on pages 13 and 14 of plaintiff's manorandum of 
law, in come cases it has been held that where such a charg? 
has been given and explained by the words “whole or part”, that 
this might possibly remedy the defect in the proximate cause 
charge. it is submitted, that although in describing negligence, 
courts have 
where the fharged ‘The shipowner here may be Liable for any 
jajuries resulting in whole or part from negligence of its owner 
ox employses and this includes plaintiff's fellow crew members 
aboard the vessel," this was not sufficient to cure the defect 
present. In the cases cited in support of such a proposition, 
this explanation was repeated and explained frequently, at other 


times and aiso specifically set forth in the special verdict. 


See Delima v. Trinidad, page 9 of plaintiff's memorandum of law. 


The special verdict with respect to proximate 


cause, as submitted by this Court, was as follows: 


"9, Lf your ansver to Question ii is “yoas", was such 
unseaworthiness or negligence a proximate cause of the 
accideat and the resulting injuries to plaintiff Lugo?” 


Plaintiff objected to this special interrogatory. 
It should have read: 


Tf your answer to Question #1 is “veg was such unsea- 
worthiness or negligence in whole or in part a proxinate 
cause of the accident and resulting injuries to plaintiff 


120-6 


In the case ¢t bar, the Court did not use these words in its 
charge, but inatead used tne words “playedmny role", This clear! 
loag not meet the test. 


/6a 


and furthermore an explanation as to tohole or Part" should have ' 


*t } 


been made to the Jury. This was not done in the Lugo case and 


resulted in an inconsistent verdict. 


"whole or part'' alone without any explanation, is confusing 


to the jury and leads it to the conclusion that it has to be the 
jury 


sole cause. See cases cited pages 13, 14, 15, 16 and 17 of 


Therefore, in refusing to charge the jury and to 


word the special verdict as requested by the plaintiff, concern- 


ing proximate cause and negligence, led to confusion by 


and an inconsistent verdict resulted. This was prejducial and 


reversible. 


is 


. 


4. If this Court erred in failing to give the charges 


requested, then this is reversible and the relief requested, 


should be granted, regardless of wnat the facts were, as pre- 
r | 
| sented during the course of the trial, undec the applicable | 
| { 

| existing law. 

5 Even if the charge was proper, as defendant 
maintains, then under the existing facts produced and proven | 
during the course of the trial, and the law applicable thereto, | 
plaintiff's motion should be granted, because there were no 
facts set forth from which the jury could draw an inference which 
warranted their findings pertaining to py «.7ate cause, 


ty 5. What defendant primarily is relying on in its 


objection to this motion, is that the jury can draw inferences 
from the facts in support of their verdict. There is no dispute 


as to this general proposition of law, but your deponent disputes 


- 


the fact that there were any facts presented during the course 


ae - 
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of the trial which would justify the jury drawing inferences 


in favor of the defendant, 


43 set forth in plaintiff's memorandun of law, 
in support of his motion, where the uncontradicted and cover- 


whelming evidence is such, that such conditions caused the 


plaintiff's accident and resulting injuries, without any evidence 
to support inferences in favor of the defendant, then the relief 
requested by the plaintiff in the present motion, should be 


granted, 


7. ‘She following facts briefly set forth, are those 
solely pertaining to proximate cause which substantiate Ilplain- 


tiff's contention and were undisputed or uncontradicted: 


musty, stuffy and himid at the time of the accident. 


(b) The hatch had been closed for approximately 
21 hours prior to the accident. 


(c) The air was not circulated and unfresh. 


(4d) The ventilation system was not turned on at the 
time of the accident, 


t 

} 

| 

| 

| 

| 

| 

| 

(a) The air in the No. 2 hatch was hot, stale, 
(e) The temperature inside the hatch was approx- 
imately 100° and the outside temperature was lower 
at approximately 90° with a strong sea breeze exist- 
ing of five knots on the open deck, 

(£) At the time of Mr. Lugo's accident and for some 

period prior thereto, he had been sweating excess- 

ively and had difficulty breathing because of the 

condition of the air in the hatch, 


(s) Mr. Lugo took sals during his coffee break and 
changed his shirt because of the hot, humid condi- 
tion in the hatch. 
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(h) Just prior to the tine of his accident, Mr. Iuzo, 


in addition to having difficulty breathing was 235 3 
for breath, felt faint and dizzy. 


(1) When he started to faint and lese conscicusaess 
due to the Inadeguate and improper lighting present, 
he had difficulty ia seeing and could not control 
his Fall because of this, even if his state of con- 
sciousness premitted hi~ 


Reascnable inferences can only be drawn, when 


there are facts in support of them. When there are no facts 
presented in support of them, no inferences can be drawn by the 


jury and if they do, it is reversible. 


Cn the facts set forth herein and during the 


course of the trial, the only reasonable inferences that can be 
drawn, after the jury foun? negligence and unseaworthiness, was 


that they were proximate causes of the accident. No facts were 


present to draw contrary inferences, 


8. Ia its memorandum of law, defendant has set 
forth certain facts which were mot proven as claimed, or sub- 
stantiated durin; the course of the trial. The record, itself, 
and the facts produced at the trial naturally are controlling, 
Yowever, your deponent will attempt to show the 4nconsistencies 


ind unproven facts of defendant's contention: 


(2) Defendant states that Mr. Lugo changed his 
shirt because of excessive sweating, prior to working in the 
hatch. ‘The testimony vas that he changed his shirt during the 
coffee break at 10:90 A.i1,, after having woxked and sweated in 
the hateh from approximately 9:00 A.M, to gust a little bef 


10:00 A.M, 


79a 


i 

ae (b)} Defendant contends the record shows plaintié£ 
j 

was i112 prior to his going into the hatch to do his work. There 


|} Was no such proor subaitted during the course of the trial 


or 


{¢) befendant further states that plaintiff 

while employed aboard the S,S. Longview Victory, ~: wmable to 
stand and perform his watch and because of that the jury could §& 
infer that plaintiff had a chronic «doge> .us condition, such 


as shortness of breath and sweating. ‘ihe actual fact is the 


endogenie condition such as shortness of breath or sweating. 
The report introduced shows that he had a cough and cold; that 
there was no shectueds of breath or sweating, and that he was 
given aspirin tablets and cough syrup for the cold and cough. 
Attached hereto and made a part hereof, is a phstostatic copy 


of Exhibit B, with the pertinent parts underlined for emphasis, 


in support of plaintifi s position. 


| 

' 

| 

{ 

| 

exhibit shows just the opposite, that . sre was no chronic 
Defendant would like the Court to believe the> 

any minor, Gporadic, erratic complaivt constitutes a chronic 

| endogenic condition, The facts, clearly, belte and contradict 

| 

| this point. Since there was no evidenee introduced or proven 


on this point by the defendant, the jur had no facts upon 


which to draw any such inference, 


LTTE OT IEE LO LE TN I OE ET LE OE FO EI 
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(a) Defendant further states that plaintiff nad 


$7) 


ective vision, from which the jury could conclude that this 


Plaintiff has testified and his records at the 
Seafarers Welfare Plan Medical Clinics, show that he wore glasses 
for veading purposes. Defendant would like to convey the 
impression that this constitutes serious defectiva vision, The 
actual fact or reality is that anytime one dces not have 26/20 
yision, that this is not normal or standard vision, but not 
considered a serious defect, The Court can take judicial note 
that people who wear glasses for reading purposes solely, with- 
out needing glasses for distance, do not have any serious eye 


defect nor are they required to Wear classes when walking or 
bad q & o 


working. Such was the nature of Mr. Lugo's eye condition, wearing, 


reading glasses for other purposes such as distance, could cause 


blurring and be hazardous. 


Furthermore, and more important, is the fact that 
it is immaterial whether Mr. Lugo hal a visual defect and was 
required to wear glasses, because it had nothing to do with the 
accident, The clear, uncontradicted testimony, is that he was 
standing still, sweatinz excessive ly, had difficulty breathing 


and was gasping for breath, when he started to feel faint and 


dizzy, and whether his vision w4s gool or bad, this had nothing 


to do with the accident, since he wa3 not moving. 


vent Dr, leo J. Koven from testifying as to the causal relations 


concerning conditions present and the vssulting accident and fal 


8la 
9. Defendant relies on the case of Sotell v. Maritine 
Overseas 3nc. 474 F 2,794 (2 cir. 1973) in support of its | 
ae ae ayes F | 
position, This merely states that a jury can draw inference | 
' 


en facts present or proven, in that case, there were facts 
present as to whether the valve was closed and how, It coes 

not stand for the propositicn that one can draw inferencas on 
Facts which are not present or uncontradicted, sueh as the case 
at bar. In our case, there were no facts or evidence present to 
substantiate defendant's position that plaintiff was chronically 


inherently i11, an’ had something worng with hin prior to 


entering the hatch, 


10, Defendant maintains that since plaintiff* 
physician is an orthopedic specialist, he is not entitled to 
testify as to general, basic medical facts, which any doctor 
would know, as to causal relationship between the condit‘ons 

that existed as claimed, causing the plaintiff to fall and sus- 


tain his injuries. 


The mere fact that one specializes in a particular 
f 

field of medicine, dces not preclude hin from testifying as to 
general, basic medical knowledge. All doctors, as part of their 
background and educaticn, have to receive training in general 
medicine Thereafter, they then specialize, Thea fact that they 
specialize does not preclude them from testifying on general, 
basic concepts cf medicine, whieh are readily avatlable in the 


knowledge of all doctors, Therefore, it was erroneous to pre= 
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should have had ti 


; Page rem ee ee 
hen the Court charged that althougn the 


them into consideration as guidanca on the eviden 
| The jury was deprived of this, as a result of the ruling of the 


Court. 


LaFrance was readily available to plaintiff; is not correct. 


It is obvious that David La¥rance was a hostile witness, Plain- 


and available to plaintiff since he was outsice of the 


tion of this rt ey ee P 
z court, particularly on such short notice 


Se 


| 
| 
| " 
I may say mn passing, that 


y, in there is no evidence 

\ in that record a3 to the availability of any other 
| witness to either party-- and I am talking ncw of 
LaFrance and Palmer. As far as the record shows 


. 
here, both witnesses were equally available to either 
n 


party a ces Whatsoaver can be drawn from 
a) 


“4 
tnen, 


ry 


| 

| With respect to the availability of David LaFrance 
| defendant alleges that LaFrance was readily available to the 

| plaintif£. 

; bs 

i The Court in its charge, stated cn page 13, Lines 


| 11, With respect to the availability of David LaYrance, 
| it ls sufficient to state that defendant's pesition, -nat Mr. 
| 


tiff maintained and claimed that he created the negligent and 
unseaworthy conditions. In addition to this, he was not pie! 


4uralice~- | 


First of all, defendant's posicion that 
was readily available to plaintif: not correct. FPurthesaor 
that aspnect of the c'.argz¢ made by the court, as to availabili 

so equally incorrect and is prejudici 

argued in Chambers, LaFrance, was at Lacyville, Pennsylvania, 
ond was not subject to the process of this Court, being beyond 
100 miles, and was not available to plaintiff. i. Lafranca, 
was available to defendant and they had him subject to cali, and 
he was willing to come and would have, if the defencant so re- 
quested, When the Court ruled that plaintiff's attorneys were 
entitled to cross-examine Mr, LaFrance on the amount he was 
paid as expenses to testify as a witness, in the previous trial, 
namely, which was the sum of approximately $5,000.00, then the 


defendant decided not to have Mr, LaFrance come in, even thovueh 
> o 


they could have. 


Your deponent, then requested the Court for a mis 
trial, for the purpose of arranging to complete a full and 
complete cross examination as to the payment of Mr, LaFrance’s 
expenses to show that he was prejudicial, hostile and an inter- 


ested witness. This was denied, Certainly it could not have 


P \ 
been achieved from Priday night to Monday morning, in the two 


ekend., It would have taken substantially 
obvious that LaFrance was a hostile, pre- 


judiced and interested witness, as clained by the plaintiff, and 


which information the jury was entitled to evaluate ani decide, 


Plaintiff claims that LayYrance created the neg 
and unseaworthy conditions, In addition to this, he 


was not r ily amenable to the plaintiff voluntari 


such short notice, 


It is wspectfully 
not granting a mistrial and in charging the jury 


availability, as just stated, in the Charge. 


2 


WHEREFCRE, for the reasons set forth herein and in 
plaintiff's moving affidavit, memorandum of law and papers, this 


Court should grant the relief requested by the plaintiff herein, 


s/ Arthur Abarbansl 
Arthur Abarbanel 


Sworn to before me this 
7th day of October, 1975 
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UNITED STATCS DISTRICT CCUNRT M-342 
SCOTSIIRS DISTR. : ‘T2W YORX 
-~—-——-<-- -<-- -_- -— eee ee 
VICENTE LUGO, t 

Plaintiff, : 74 Cae Baer 

~against- s 

ISTENIAN LIVES, Ic., 3 

Dofendant. 3 . 


HEMORAMNDUM 


BRYAN, DISTRICT JUDGE: 


‘ 


Plaintif?, Vicente Lugo, a ssaman aboard the S.S. 
Steelmaxer, sued Isthmian Lines, the owner of the vessel, for 
injuries suffered on June 1, 1972 when he fell into a daep 
tank on the vessel. Ha charged his injuries were caused by 
the unseaworthiness of the vassel and by negligence undsr the 
Jones Act, 46 U.S.C. §688 (1970). 

A first trial of the action bofore Juége Levat ended 
in a mistrial on March 17, 1975 when the jury disagreed. Rs- 
trial began before ms on June 24, 1975. Cn duly 1, 1975 tha 
jury returned a special verdict on written questicns. 7% 
ansyvsered "yes" to the first questicn, “vas tha 5.8. Stealnz 


+ 


unseavorthy, or was the Cafendant Isthaian Linas neglisant?” 


¢ 


Ac ea) ere 


Se a 4 vo ata, 
eee tree et nt eae 


Phe -ebehignnde 


wind we 


“T2 your answar to 


} 
; e3' such unseaworthinesss oF neglisenc3 


a prozimats cause oz the yt and resulting injuries to 


plaintitt Lugo?” tt was therefore unnecessary for the jury to 


enswer the three recaining questions e3 to the ancunt of daz 


eges, wheths: Logo's own negligencs contributed to ths happen=- 


ing of the acciaent and, if so, ths percontag. by which his 


negligencs contributed to ths accidant. 


Plaintiff? has mo -4 pursuant to mules 50 and 59, 


P.R. Civ. P., to set aside the jury’s negative finding cm ths 


proximate cause issue; for a diracted verdict or jucszent 5.0.V. 


in plaintiff’s 1. ve- on *hat issue: or for @ new trial. Ths 


greuncs advanced in support of the moticn are withcut rsrit. 


I. 
Plaintif?’’s initial contention is that the jury's 


verdict is inconsistent because, while the jury fecnd there was 


unszaworthiness or negligence in answer to the first question 


posed to it, it found that such ungeasworthiness oF negliceace 


was not a proximate cause of the accident, in enswer to ths 


secend quostion. 
Plaintiff had the bureca of provirg both {4) tke 


unseavorthiness of tno yessal ox tha negiigenacs of thd CxERSt, 


and (2) that such unseszworthina3s3 


t 


FO ED TT eee Te ee _———— 


or negligancs was 2 proxizats 


ree weerense ne © 


- 


a 


ee ea a 


‘ 

0} 
»] 
oo 
~ 
jet) 


. conse of the accidsnt and injuries. Those were separats and 


ee ate ’ 

j ©@ 
j 
J ‘ 

¥ 

\ 
& 
‘ 


@istinct isstes. In rs Marine Sulphur Qveen, 460 P.24 89, 99 (2c 


Cir.),. cart. Ganied, $09 U.f. $32 (1972); Posymann v. Perini 


Cozp., 507 P.2d 1318, 1324 (Ist Cir. 1974), cert. deni d, 


U.S. , 95 S. Ct. 1572 (1975). Tha jury fcoond, as it was 


ementetes® telenie xo 


entitled to do, that while the plainti<£ had sustained his 


burden on the isera of negligence and unseayorthizess, hs hed 


failed to do so on tha iosve of proximate cause. Tha verdicts 


4s in 3:0 way inconsistent. 


Xi. 


— ’ LS qccwtih pee ncn 
Oe en pe mers ma” —_~ 


Plaintiff also seems to contend either (i) that the 
s 
eviGencs on the issue of proxizate cause was SO overwhelnixcsly 
in his favor as to entitle hin to a directed verdict or a joig- 


rent 8.0.V. om that issue or (2) in tha aitornative, that tho 


: 
| 
| 
| 
| 


verdict of the jury finding no proximate cause sheuld ba set 


| 
| 


ae Se eee ee - 


| 
| asids as contrary to the weight of the evidenca and a new 
| trial granted. 

As the Zourt of Appeals of this circuit recently 
etated, in Bernardini v. Rederi A/D Saturnns, 512 P.2da 680, 652 
(24 Cir. 1975): 


Mhothar the coticn is ons to direct a vordict 


or to se: asides a verdict which tho jury he 
returned, the test anrlicd by tho ccart is 


ths sane. The ovidenca enst ba vicwed in ths 


a 


light most favorabio to tha party other than 
the sovent. Tho motion will ba granted caly 
if (1) there is a compistse absence of proz- 
ative evidencsa to suppore verdict for ths 
nonnovant or (2) the evidence is so strongly 
and overwhelningly in favor of the movant 
that reasonable ane fair minded cen in the 


“ercises cf inpartial judg=zmmt could not at 
rive at-a verdict egainst hia. [citations 
emitted.) 


Applying these standards to the moticn now bavore ths 
court, it is plain that thera is no msrit te tha: plaintiiz? 
contenticn. The iciabuduel evidences bsfore ths jury incleded 
testineny as to the physical conditions in the hold and ths 
nenner in which the work was conducted, end as to plaintif?'s 
exco33ive sweating and consumption of sait evan before he began 
ths tas in ths hold; his work in the hold for a considerable 
period prior to a coffes break without any manifest iit effects: 
his abrupt loss of conscicusness shortly after the coffes break: 
hio failure to complain about the lighting or ventilation in 
the working area; and his failure to wear his eyeglasses. Tron 
such ovi@once 2nd the permissible inferences to be drawn there= 
Zeca, the jury could reasonably find that plaintif2's fall ints 
the tank vas ava to his #ailuro to take reasomablo procauticons 
for hio cun safoty, or to some physical Cofect of which caly 


hea could ba evare, or that it was paroly acciconts 


~~ wet 


~ 
‘ 


Bnet <genemes emaamireeee 


. ° a ~ Tigmaphe poten ' 
SS URI POUR ee emer ay er en tyra” mete whe aw thee tte ene ree 


_— 


- feat 
iK; 


4 Bebe & 


jz Finding of the jury that unseaworthiness or 
negligence was not a proximats cause of ths plaintiff's accidant 


support in the record. 


rit. 
Plaintiff next contends that the court's charge on the 
f4esce of proximate causes was erreneous bscaus3 it did not use 
the precise language of Rogers v. Missouri Pac. R. Co., 352 U.S. 


500, 505 (1957) on the subject. Ses DaLina v. Trinidad Corp., 


; 
3 
4 

i 


302 P.2a 585, 587-83 (2a Cir. 1962); Parmarjian v. American 
Exmort Isbrandtsen Lines, Inc., 474 F.2d 351, 3564 (24 Cir. 1973). 
Shs Rocess proximate cause test is . 


simply whather thse proofs justify with 
reason tha conclusion that employsr negli- 
Gonecs played eny part, even the slightest, 
in producing the injury or dsath for which 
@amages are scught. 352 U.S. at 506. 


In ths case at bar, after defining "proximate causa", the court 


charged: 


The question is whether any unzeaworthy 

cordition of the vesssi or pny negligence 

cn tho part of tho rhipswner played en 

rola in proeucing the acciéont which Lrgo 

ouifored and the injery which resuitcd 

frm tho accldont. (2Raghasio cacca.) 

his 


*{A) trial judge is ... not required to Colivs 


3 as to ths law either in tis specific words requestsa 


f 
t- 
2) 
{2 


the parties or 4n the exact Languaca of eny opinicn.” 


t 
5 


Yalocxs 


write 


we 


Linley Setanta 
pr it : 


too 


te me ee 


“ecy 
‘ ’ . ae 
peed. ha aiteb lag Nel ge b We te tein 


~ 


ass winded ta 


- nee ha 
» Osa 
4 Uh ait Mewite Rodden 


1 Rem Ah gant: 9 
Ty ree meray pee sem 


soe vlan ne 


a ee 
: 
< 
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vy. United Mow York and Eaw Jeresy San@y Eock Pilots Essociation, 


(2@ Cir. 1953); United States ex rel. D*Asgostino Excavators, TF 


Vv. Eovward-Rebinsen Co., 439 7.203 1077, 1035 {2d Ciz. 1370), cazt 


G@enied, $00 U.S. 10212 (1971). hile tha chargo hers €id not 
adopt the precisa larguagsa of Fosar3, including ths parase 
"aven ths slightest", it correctly and clearly stated the low 
cn the subject. Plaintif2’s contencion that ths jury was not 
properly instructed on tha issue of praoxzinats cause is withcut 


mearit. 


qv. 

Plaintiff’ next contends that the court’s rofusal to 
permit plaintif£’s medical expert “to testify in responses to a 
hypothetical question that the imsropar and inadequate ventila- 
tion present could medically and causally resuit in plaintif?'s 
accicent,“* was prajudicial error which requires the catting 
asias of the verdict and ths grant of a new trial. 

Tha Catornination of the qualification of a witmsss 
a3 en expert and the adzission or exclusion of export testisss7 
ara mattass left to ths broad disecrotion of tha trial csurt. 


Saicoa v. United Statas Lines Co., 373 U.S. 33, 35 (29852); Srorea 
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Shell Oil Co., 397 P.2a 757, 763 (2a Cir. 1962}; Spitzaz 
Stichnan, 278 F.2d 402, 409 (2d Cir. 1960). ‘The odjeccim : 


to ths hypothetical question posed by plaintifi*s counsel to 


Mr. Hoven was sustained in the erercise of th. discretion. 


+e Oe 


Dr. Koven was an orthopedist. There wes o- stica 


eg ree: eminent ne 


of whether conditions in ths hold “ctculd” carsa a men to faint. 


46 we 


i 
{ 
f 
| as to his qualifications to express Sa opinion on the subject 
4 


a 
Moreover, ex rt testimony on this subject was quits unnecessary. 


All of tha facts es to condttions in tha hold were baZore ths 


“ 


i jusy. The ju y was fully qualified to maze an intelligsnt 
rH Cstormination as to whether or not the econditicns they found 


} , ® 

i| to exist could havs caused plaintiff to faint. As stated in 
| 
| 


ths Advisory Cenmittee's nota to mile 702 of the Federal Rales 


ohn 


. ® . 
‘ 
5 + 4 a ee ee kee od 
De ee ep re pee ae etree ‘ ~ 6 a 
RE ter endl hat 7 OMB ah Ah aS 9 AS 


2s mB TS Mecraals tos 
' 


of Evidsncs: 


2+ 9 whens 


an ae a eet ohne Nalin tin a 


"chere is no more certain test for esternining 
when experts may bs used than tha comcn sansa 
inquiry whsther ths untrained layman would be 
qualified to detsrnina intaliligentily and to 
the best possible degrea ths particular issta 

i without enlightencent from thcss having a 

| specialize? understanding of tha subject in- 

a volved in the Gispute.* Leda, Expert Tastinoay, 

ae 5S Yard. Le Rav. 414, 419 (1952). thon cpinicss 

are oxciudea, 4% is because thay ero unbalpralr 
and theroZora sucerflucus and a caste of tina. 

7 Wigmore §1918. 

In any event, ozelesien of tho Tova hypet=sticsi 


- 


aemter 


cy 


it 
is tost’nmony ecule rot bo so prajudicial to tho plaiatis? es to 
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Hp ewer’ 


equire a nsw trial. 
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Plaintiz? complains that ha was not given oa 


ophorttunity to cross examina Navid La Pranca, a witness 


first trial, as to the amount of money 


paid La Prence by ths dafonse for his expenses and icss 02 


While La Francs was a witness for tha cafendant at 
the first trial, ho dic »oz tastigzy at thse cecond trial. 9 
was not subject to subpuena nines hs was mora than 160 niles 
away from this district. Ses ?.R. Civ. P. 45(e){h). “he 
dafense therefore sought leave to read into evidence La Prance’s 
testineny in the first trial. ‘The court sustained plaintifi’o 
Mbioction on the ground that restrictions had been placed cn 
tha cross—-examination of %1 ©~-ance at the first trial and the 
plaintiff had not had a pri; az cppoertunity to inreach hin, 
The cofense then indicated that it might be able to precucea 
La France as a witness for tha dsfense. At that point, ths 
plainti?? moved for a mistrial or for leaves to conduct untattsred 
cross-cxamination of La Francs on the subject of what inltccesacts 
@ofondont had given hin to testify. The court ralod, aa tho 
plainti¢g? had rcquested, that 12 La Pranco tcckx tho stand, tho 
pliainti?? was entiticd to eroass-exanina hia fully. 


. 


After an ensuing weezenda, tho dozZensa edviced fra ecnst 
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Vay 


~ 


La Pronca did not testify. Thus, thero was 


tha ECafense to cross-axaminsa hin or to inpeach his tastinony. 


Ta Proncs to induces hin tu testify at the fispt trial ws o2 
n> xalevanes to the issusas before the esurt at the escend trial. 
What occurred with respect to La Prancs was to tha 
advantage, rathe> than the disadvantages, of thse plaintizs sincp 
La Pronco's previcus testimony was disti.->' fayorable to. 
ch 


Carendant. Plaintiff suffered no prejudi~; bscauss Oo? ths 
ia 


Franca incident and wes plainly not entitled to a mistrial. 


VE. 
Plaintiff's final argument that the court oberld hava 
submitted to the jury a separate question as to wrethor, 4f it 
found plainciff to be contributorily negligent, such contribu 


tory negiigencs was a proximate cause of the accident, ios also 


without morit. 


Tho jury never reached the fourth and fifty guesticns 


in the special verdict Cealing with contributory negligenca, 


—-~ 


sincs it had answored "no" to the sacona question as to whether 


we 


unsenvorthiness or negligencs was a proxinats cause of ths 


ens 


ecelé nt. Thus, plaintiff's arGrane on this score is wsxol}-- 
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oA any even, Che court charsed that ccntciontory 


nogiissnca wan want o2 ozdinazy cara for his cr 


plaintiff's part, which was "a proxsinats cause of tha haprane 


ang of tha ecci@ent.” Tha fcurth questicn in the special 
Woscics which the chargys posed to ths juzy at the conclusisn 


rh» oy de we Tne “> liras = * 
ac3 Cla=go cn contributory nsgligsancs was 


Pie 49(a), F.B,. Civ. P 
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Plaintiff's notio is cenied in all resracts. Jrdg- 


“? font will bs entored for tha C2fendant, 


i7 IS &0 ORDERED 
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United States District Judége 
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+ down its memorandum op 
respects, 
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the complaint. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISfRICT OF NEW YORK 
VICENTE LUGO, 
P] . 
~at inst- 
ISTHMIAN LINES, INC., 
Defendant. 
IT IS HEREBY STIPULATED ANI : 
{ aa orneys for the respective parties 5 
ine documents shall be transmitted as th. 
aopeal from the final judgment against the 


verdic 


and order upon which it 


action 


on 


all other papers 


2. Complaint 
3, Answer of Defencant 


Plaintiff's request to charge 


Plaintiff's supplemental reques 


Defendant's request to charge 
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11. Motion for directed verdict of the jud 


standing the verdict or for a new trial 
a 12. Defendant's answering affidavit 
13. Plaintiff's reply affidavit 
| ae ’ It cisit 1 ¢ Jude d ited 
iS. ee > GCi | October 50, 1975 
16. Transexipt of record of trial 
17. Plaintiff's notice of appeal to Circuit Cour 
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Tr p. 48 


Q 


A 


Tr p 


Q 


vnat's known as 


Who gave 


The company doctor, Dr. 


Did you pass 


What was 


Hot. 


50 


pre 


-sizgnM®@ or 


you that examir ion? 


the weather 


that examination? 


condition at 


that time? 


When you got down into the lower hold in the 


of the deep tanks, what 


that area? 


A 


Q 


A 


Tr p. 


the 


open 


C 


square of the 


A 


51 


or 


was 


the 


Dark, hot and humid. 


What was 


condition of the 


the condition of the air? 


Stuffy and stale. 


You already described the main deck level. 


closed? 


Closed. 


hatch 


of 


the 


'tween deck 


le 


vel, 


was 


area 


hatch at 


N ow 


that 


XX 
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Vicente Lugo - plaintiff - direct 


21 } Tr p. 54 
@) Will you describe the temperature in the hold? 
22 | 
i} A It was very hot. 
co) | 
93 1} 
Q How w it compared to the temperature outside on 
= s the deck? 
25 || 
f More hot 
‘ Tr Pp. 62 
| 
| Q Did you smell anything? 
° | A Yes, sir. 
10 Q What did you sme}1? 
i A Petroleum. 
Tr p. 64 
4 Q I show you a picture and ask you if that is a fair 
5 representation of how -- same concession, Mr. Dougherty? 
6 | MR. DOUGHERTY: May I see it? I have no objection. 
7 MR. ABARBANEL: May we mark that as plaintiff's -- 
8 Plaintiff's Exhibit 2, your Honor. 
a THE COURT: All right. 
a ; 
10 MR. ABARBANEL: In eivdence. 
ul | (Plaintiff's Exhibit 2 received in evidence. ) 
2 | Q Ts this picture, Mr. Lugo, which is being shown to 
13 you, Mr. Lugo, a fair representation of how the number 2 
" aft port deep tank looked? 
15 p Yes, si1 
‘ ) ¢ 


$ 


2A 


! 
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Vicente Lugo - plairmtiff - direct 


the 


f\ Llc ~) “or 
Q . When you entered 


hatch for the first time, | 


ventilation system on the hatch itself? 


ct 


Q Was the ventilation system on in the deep tanks? 
f No, sir. 
Q hen you entered the hatch for the second time 


after coffee break, was the ventilat‘on system on in the 


| 
| 
hatch? 


Q Was it © in the deep tanks? 


Te Bs. Fe 


Q What was the condition of the air in the number 2 


hatch at that time? 


A Hot, humid, stuffy. 


| into the hatch for the second time, 


to 


> 


uo 


ar) 


~ 


to 


10 


ll 


12 


13 


14 


15 


16 


17 


A 
“ 


Q 


Q 


worked in 


12° p. 77 


A 


ae, 


A 


Q 


you had 


Q 


Vicence Lugo - plaintiff - direct 


About how long had you been working from the 
| you entered the 
Ten or 


During 


hatch up until the 


15 


Ing? 


ty workin 


vs 


Yes, sir 
What was t 


Breathing, 


In the morning 


Yes, 
Vhat 
Swea 


Whe y 


minutes. 


period of time 


time 


did 


of the 


you have 


he difficulty you had? 


it 


sir. 


was 
ting 


you 


iI was -- 


Now do you 


got pretty hot. 


rior to coffee break while you 


the hatch did you have ar 


+ 
ul 


_ 


jme 


accident* 


vy 


e any 


‘ 


yy difficulty working? 


the difficulty you 


and breathing. 


say breathing, 


with breathing? 


what 


had? 


was the 


I starved to breathe in air 


know when the 


uum 


difficulty 


hard, 


a 


ber 2 hatch was 


opened prior to the dayof your accident? 


A 


Q 


A 


Q 


Yes, 


When 


The day before. 


sir. 
was it? 


Where was the ship at that time? 


In Guam. 


How 


accident? 


Ah 


18 or 20 hours, 


long 


. 


iat hatch 


sir. 


peen 


closed 


pr | or 


vo 


nd -- 


last 


your 


14 


15 


102a 
Vicente Lugo - plaintiff - direct 
Trp. & 
Q At the time you had your ac ident, where were -rou 


as Standing on the narrow ledge on the port deep 


| standing? 
| tank. 


Q At the time you had your accident, where were you 


standing? 


A I was standing on the narrow ledge on the port deep 


| tank. 


Tr p. 86 


Mr. Lugo, tell us in your own words, how did 


A 


c 


o 


After we started to work, 


Q 
your accident happen? 
I started sweating again 
and feeling weak and dizzy, and I feel like my breath was 


leaving me. JT started to faint, I looked for something to 


plus there was nothing to hold, 


| 
pvab, and was a little dark, 
} just empty space. 


C Then what happened? ; 
| A Then I fell. 
| QO Where did you fall, Mr. Lugo? 
| Inside the port tank. 


nw 


accident? 


Vicente Lugo - plaintiff - Direct _ 


MR. ABARBANEL: Yes, your Honor. 

Would you describe the ledge or place you were 
at the time of the accident? 

About eight or ten inches wide. 


What dixection were you facing at the -time of the 


AL fE 


And where was the light that was at the forward 


Forward. 

With relation to where you were standing, was it 
or behind you? 

It was behind me. 


The two tanks behind you, were they covered or 


uncovered? 


Yes, sir, they were covered. 


The two tanks that were in front of you, were they 


covered or uncovered? 


Uncovered. 


How were you feeling just prior to the time you 


your accident? 


I was feeling all right. 


»> 
> 


I wasn't feeling, good there. 


the time of your accident, how were you feeling? 
J B J & 


104a 


Vicente Luge - plaintif 


what way weren't you feel: 


a 


‘4eht, I will allow it. 
continue, Mr. Lugo. 


Jd losing my breath. 


inion, what caused you to fall? 


Objection. 
COURT: In your opinion? 


MR. ABARBANEL: Yes. 


MR.DOUGHERTY: Objection. 
THE COURT: Objection sustained. 


Do you know what caused you to fall? 


hat was it? 
Unconsciousness. 
you know what caused you to become unconscious? 
DOUGHERTY: Objection. 


COURT: Ask him if he knew. Do you know? 


COURT: All right. 


JT had difficulty breathing. 


WITNESS: The lack of air. | 


the jury is through looking at this exhibit, 


| 


3 | 


Ua 
i . = ai -i fF ‘i j 
Tr p.1g1 _ Vicente Lugo plaintif direct 
What was the condition of your health prior to the 


24 
| accident of June 1, 1972? 


25 | 


ee 1 A Good. 


] f 
a ¢ iid you ever eutfer r re t oO re ure? 
3 } No, et2 
. | Q Did you suffer from any heart Gisorder? 
5 bh Ho; 543 
Vicente Lugo - Plaintiff - Cross 
ll. 
95 |r p-l64 - 
l Q Then you went on your coffee break, am 4 right? 
ii 
! 
, tr pe 165 
2 A You are right. 
3 || Q And was it at this time that you went to your room 
ts 4 and changed your shirt? 
c | 2 
o A Yes, sir. 
6 Q Or was it earlier that day? 
7 A No, it was at that time. 
| 
8 Q At that time you went to the room and changed your , 
9 
“ i shirt. 
10 A Yes. 
11 Q All right. Then you went to the mess hall for 
12 offee? 
18 A Correct. 
“ i} Q And you sat in the mess hall with Palmer and LaFrance, 
2 te 
ws IS |} didn't you? P 
a6 A No; S22 
¢ | ’ ‘ , a ey 4 
” Q You had coffee with raimer and LaFrance? 
18 . i de 


- Vicente Lugo - plaintiff - Cross 


— 
1S | tx SB. 272 
” Q That's true. All. risht.  Taere was no reeson oast 
: | 

16 | had anything to do with the structure of the snip why ys 

17 | ~ 5 

“" i couldn lave just sat dovn (indicating sitting down bac °4 
| 

49 | 6©on top of that tank top, was there? 

] 
I 

19 it r ar - .ImT m - ‘ 

| MR. ABARBANEL: I object to the form of the qustion. 
. oo | 
0 | neces) ov Peae , 

a || THE COURT: Overruled. 

a | , 

a | he : ar c creo ' eertousness un a - 
Hi f When you are losing your consciousness, you don't 
| 

22 |! 
| have that ability to think or look for -- you just -- 

II 


the ship is built? 


A Like I told you, I was losing my -- I don't know 


how to put that -- consciousness, and I don't have the 
ability to think where to sit or where to run or where to 
stang. 2 just =< 


Q You gust lose your balance? 


} 
| 3 1 

| Q Is there any reeson you couldn't, based on the way 
| J 2 J 
| 

{ 

} 

| 


THE COURL: Let him finish. 
A I just stand over there like paralyzed, unable to 
think or do anything. 


Q You felt dizzy and lost your balance and fell, am 


A Stand over there -- 
| 
} 
| 


— 
co 


10 


11 


12 


| 
| 


| 


| 
| 


: 
mi, 
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Vicente Lugo - Plaintiff - Cross 


Tr p. 280 
Q You did r 
i I 

answer is no. 
Q And you 


accident, were you, 


Tx. p. 282 


Q Now, sir, 


dizzy, there was 


it not a fact that you would not ex 


be anything 


A It is a fact that 


it. 


Q Is 


have anything to hold on t, s 


A When you 


or remember anything or 


When you fall eve 


omething. 


10t slip or trip on ar 
© ° 2 Pad ai 


4t not a fact that you would not 


Wo r e . + 1s 
were not walking around at the t 
5 16 Sars | Hie 


Mr. Lu ZO? 


ime :of the 


began to feel 


you testified that as you beg 


nothing to hold on to. Now, Mr. 


pect that ther 


xs to hold on to at that area? 


t if I expect to fall,I 


sir, at that point? 


lose your 


-- that is not voluntary 


e would 


won't do 


expect to 


senses, you don't expect anything 


action. 


en into empty space you try to get hold of 


e - Taintriff e Redirect 
. : oA - ] e re L 
. Vicente Lugo plaint \ C 
' 
14 | Tt P- 301 
ae ‘en # lar e Deh th 2 wh 4 at a + 
Q I refer to Defendant's Exhibit B, which ts the 
, monieal we a Cc Ter Lo . yr a, 4 a+ tac ar 
meagicai jog tor ss Le i Yactory, and it state unde? | 
1; ' 
- ‘ . nt c -» a vo - Tame =9 tre tp artan Qh | 
treatment, alongside your name, it says, "Reported 1845 


17 fi ‘4 . ‘ : . 
} reported that he had a cold and that he was coughing, also 
18 - an e t Ie L C eo a 4 , 
that he had a headache. Given several aspirin tablets 


to take two every four hours. Also some cough syrup." 


nn 


Does this refresh your recollection as to whether 


you had a cough. or cold aboard the Longview Victory? 


A Maybe. It happened a long time ago. I don't 


remember it. It could be. 


| 
| Q Why did you take table salt on the day of the accident? 
| A T was sweating a lot. 


~ 


co 


ico) 


10 


li 


condit.on 


12 


19 


™ 


~“ 


| 

| 

| 

| u 
| 

| 

} 

{ 

| 


*¢ 


Le 
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St iais. © 


és bee 
the 


Jose Gomez - Direct 
vil yc , u were in there duri } 
t re, do you! n the day before the 
| 
j 
Yes. 
And was the hatch covered at that time? 


QO} 


? 
‘ 


area 


Well, 


blowers or ventilation system on 


111 you describe at 


1, yes. 


that time wh: 


in the hatch was? 


a little musty 


was 


I would say it 


Now at the time of the accident, were the 


{S? 


in the after deep tant 
No. 

How long had they been off? 

since the removal of 


To my recollection, 


Yes. 


A +} > 4 ° ‘ 
t the time of the accident, were the 


blowers on in-the number 2 hatch? 


No. 


Try) aC 
How long had that systenbeen off? 
e rs 


\ 
v 


. » ef ~ 5 
Ever since the removal of the cargo 


~~ 
r 


17 


18 


19: 


20 


10 


11 


12 


*. ~ ra 
2 
110a 
Jose Gomez - Direct 
Tr p. 338 
"Q What w the temperature, the outsice 
} ? + 
tem rature at the time of Ut! acciden 
oh In the nineties I gue 


NO 

at the time 

"A 
there. 

"Q 


hatch while 


"A 


in the deep tanks 
conditions 
uw A 


Stay there for 


that exist there 


hatcn covered 


being 


I would think it would be warmer down 


} ay neu ‘mach A -_ 7 tn -¢ 
Jas there any way eny fresh air got into 
it was covered? 
No. 
While you worked. in the number 2 hatch 
while it's covered, whateffect do the 


have upon the body? 


You could start sweating down there; after 


*- awhile-it kind or wet in there. : 


from what? 


ae \ 
rrom the 


heat." 


> 


a) 


10 


ll 


12 


99 
LL 


jr. eo J. Koven - direct 
lr 
\Tr p.225 , tn em hate 
} = + 4 L gE 2 iV 
¢ Doctor, & , tr Or 
9 
1 P- fat 
|} which } tale at t irculated air . 
| 
| 
in: } HE} Ve ¥ ‘ . , - te . 
ER. DOUGHERTY: I object, your Honor. 
THE COURT: Objection sustained. Covered. 
MR. ABARBANEL: Not with the doctor, your 
A os 
no Ye 
| 
f 


THE COURT: No, you covered it with the question of 
the effect it has on his ability to work. That is all 
there is going to be on this subject. 

MR. ABARBANEL: May we approach the Bench, your Hono 

THE COURT: Come forward around here. 

(At the side bar) 

MR. ABARBANEL: Your Honor, this has not been 
covered. What I am about to ask the doctor is can improper 
ventilation and stale and uncirculated air and in a hot place 
cause one to faint. : 

THE COURT: Objection sustained. 

MR. ABARBANEL: On what basis? 

THE COURT: Objection sustained, period. 


(In open court) 


Q Doctor, what occurs to the body when one faints? 
MR. DOUGHERTY: Same objection. 
THE COURT: No, I will allow that question. 

A There is a loss of muscle tone and support causing 


the body to become limp and fall downward. 


10 


11 


12 


13 


14 


15 


T 
, I 
‘ 
, ° ’ + ’ | 
° ( l I i } 
| + ‘ + he +} 4 r  » y 
What eil 5 e *% th upon th control otf Ut! 
¥ +4 5] f 4 - 
func nd use of the body? 


> COURT: Sustained. 
¢ \ 3 ruses one to faint? 
MR. f Ts 3 T objec ae 


THS COURT: Sustained. 
MR. ABARBANEL: Your Honor, may I have the basis 


of the chjection for the record? 


THE COURT: I have ruled. Next question. 


Tr p.. 227 
9) Can improper ventilation cause fainting? 


Jinp 


MR. DOUGHERTY: Ton =< 


r 


ir pe. 228 


6 


9 


10 
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Captain Frank Si - Direct 
r Pe 
: , , + { 4 
deck lo fo. = AD ; i ask » if you tell u | 
} 
what the t rrature on the day of the ccident in the 
renin." 
; MR. DOUGHERTY: What time? | 
MR. ABARBANEL: As recorded in the log at the time 
recorded !nm the log for the morning. 
od Eight o'clock, it looks 1! about 83 
t 
degrees. " 
"Q And what about the next temperature? 
w | 
"A 90 at twelve. 
Chief Mate Robert Minor - Cross 
Defendant's witness 
Tr. p 519 
Q Yes and then it says " a: =e 
a aa @) e Says, And covering hatch." Does 
he 2 ; TT. — : 
that mean they started to close the natch up? 
», S20 | 
A Yes 
Q was at 1:35 p-m. on May 31, 19/e¢? 


A 


6 


o 


10 


11 


14 


15 


16 


ll4a 


Exception to Charge 


p- / Oo 
} ‘ } 7 } 
Il ti 
; + ( 
r } r r f 
aii? | afi poin 
I rom Mr. Atk rbane 
whe! calls rt whether I will 


} + 
, + 
~ * 
? 

id J 


irge. 
h seven 
f - < 
JLaAL as 


rthiness. 


the 


You are just talking about neglige: 
into 1 li nce if we have to, if I 

Five, five and six, all 
in negligence if I give a negligenc: 

Same with six. The sa 
see any reason to give eight except 
in the general definition of unseaw 
mony of experts will be covered in 
We von't have 10, ‘That is out. 

ll, that will be covered 


Mk. ABARBANEL: When 


because in the event your Hon 


unseaworthiness? 


THE COURT: In othe) 
negligence I will dl: negli 
icici or ubty ts anyth.u ver 


' 
ail 


rc 
? 

f 

t 

t 


usual c 


+ } , +} 
. a7 at ul 
sStion or n 
d are g 
should. 
Will he cc 
' 
° I don't 
it is covs 
Witness t 
h ge by i 
out, is th 
) _~ 
A nee ar 
Ooi \ r 
ee a — % 
: t ee 
t} rec 


‘ i | 
o I d 21 t ARTLO ¢ P 
a | 
| 
| } ‘ ) 
} h 
A ‘ : Hy t} 
; f 
£ . 
v TH ( 
| 
¢ »Y inly a t ' it :} 
0 | 11 c ed, erta) y a } 


~) 


10- |} the two questions. 

ll MR ABARBANEL: Again, I do not accept it because 
12 | x have that standard except ion. 

13 THE COURT: 13 is denied except ins ; it is 


. . . * TT . ) r SoAwor +ne 
4° || covered in the previous. This will be covere in seaw ian 


* i i ive yway and if you are going t ut 
I || mt is largely duplicative anyway ana 1) you « ; 1g ' 

| ; 417 Aan _ 4 . 1] ; 
16 in anything about ne jl2 nce, we will do it. | rer i 


17 

: } j f 7377 
18 So much for 15.. Same thing as to 16. I wil} 
19 | be covering it in my negligence charge. 


20 17 I will be covering the subject m ter in the 


j 
| P Q c é 
© . " 4 . Came na as tO ] - . I i 
2) unseaworthiness charge. Same thing 
| P ‘ 
22 tions, eT 11L1i¢ 1lly qd ( r¢ 


| going to ask ques 


P vr , 
9A i r< nt of contriut t neg) F 
> 
| 
: ‘ 
- coverea It >” & me tl } 


xception to and request on wording of special 
verdict and proximat nm 
BX’ De fap 
2 | : MR. DOUGHERTY Jernardini came to the conclusior 
1 

3 | it did because of the inconsistency in the jury' Finding 

4 | petoesn negligence and un worthiness. And I would caggest 

5 || this, your Honor, that question number one could be, was the 


SS Steel maker unseaworthy or was the defendant negligent 


Question number 2, if the answer to number one is yes, was 


8 such unseaworthiness or negligence a proximate cause? 
Question number 3 then would follow your form. 


10 1. ABARBANEL: I would object to that. I think 


11 that causes too much confusion. I think the way your Honor 
. . * a 


4 


12 has it is adequate and less confusing and complies with: the 


law. 


MR. DOUGHERTY: Your Honor, the plaintiff wants 


16 Question number one carrics an implication that there is an 


17 underlying unseaworthiness and that the jury ought to focus 


On proximate cause. 


19 MR. ABARBANEL: I can argue that you want to tale 


a 


*. 


2 advantage of language too. That doesn't lead to any good. 


} 
- 15 the grammatical advantage that he sees in question number one. 
| THE COURT: ‘This won't get us anywhere. I will 
| consider these questions and let you know tomorrow. 

| 

H 


MR. ABARBANEL: Thank you,your Honor. 


Exception to Special Verdict #2 
a Tr pp. 760 ; 
v MR. ARBARRANEL: Your onor, if I may } hearc? ' 
I; j 
= i THE COURT: Yes. } 
o | 
ij won ee ere ‘ j — ava 
oe MR. ABARBANEL: Your Honor, T object to the 
= 
- || verdict item 2 on the following qround: That this creates 
re) 


| . : ear P . ee : 
| an unfavorable air or position towards the plaintiff in 


is one item. It should read, "Was the 


eects a ae te kr 
os . aN — = =_ > & -~ 

i - 

g || SS"“STEFL MAKER" unseaworthy or-was the defendant, Isthmian | 
9 } Lines, negligent, and if so” ~-- not "if so” -- and was it 


10 the proximate cause of the accident and injuries resulting. 


u to plaintiff Lugo. 


12 By delineating it, what you are Coinag is putting 


not only complexity on the issues for the jury, but you 


13 


4 || are givany the jury a further impression that -it is not part 


of the same incident. If this is correct, then I take this 


16 position with respect to the contributory neqligence he- 


i7 cause what's good with respect to the negligence is equally 


the same with respect to contributory neqliqence, and the 


18 


19 charge then should read, was Mr. Iugo auilty of contributory 


20 negliqence. 
And a separate item should be, and if he was 
guilty of contributory negliaence, was it the proximate 


cause of the accident and the resulting injuries 


Pecause certainly he may be guilty of neqliacence, but it 


x 23 


Trp. 763 


“ THE COURT: All riqht. The request is denied, 
3 ine 
} 


MR. APARBANFL: Exception, your Honor. 


ren 


| 
| 
| The questions will he submitted. You may have an exception. 


THE COURT: Anything further? 


1 


All riqht, we will ao right ahead, 


(Discussion off the record.) 


(End of robingq room GiscusSion.) 


1] 


17 


18 


to 
— 


22 


Propose wor 


119a 


ling of Special 


Court before change and discussion regarding 


307 
a /o3 
‘ . , 
if COUR 
oF ere r 
Tor tne jur . in 


This is 
solely on unseawort 
Steel Makera proxima 


injuries to plainti 


If you have answered the first 


need go no further 


Tr: We shall see. We go to questions 
questions that I propo to ask will run 


on the assumption that I am going: to charg 
hiness. Was unseaworthiness of the SS 

te cause of the accident and the resulting 
f£ Lugo? Answer yes or no. 


yuestion no, you 


and report your answer to the court. If 


you have answered the first question, yes, you will then go 


cn to consider the 
2: Dad 
the happening of th 
xe GRE 


extent, expressed i 


remaining questions. 
negligence of the laintiff contribute to 
e accident and the resulting injuries? 


our answer to question 2 is yes, to what 


n terms of percentage did the negligence 


6 


10 


13 


14 


120a 


P| ; - Ino _ 4 t? i<amé er 
Proposed wording of Special Verdict Court 
before change and iscussion regarding ther 
Bight hanes : 
4 < I haven't any 1de@a 1 ii e 
MR. DOUGHERTY: Your Honor, ordinarily the ques- 
tions start out "Do you find that the SS Steel Maker was 


unseaworthy,” and then number 2, so, do you find that the 


THE COURT: I know. That can be split up. But 
I don't usually do it that way. 

MR. ABARBANLL: What was the way you suggested? 
Was the unseawcrthiness of the SS Steel Maker a proximate 
cause -- 
MR. DOUGHERTY: No, number 1, ado you find that the 
SS Steel Maker was unseaworthy? And euniser 2, 22 tthe answer 
is yes, do you find that the unseaworthiness was a proximate 
cause. Because there is the possibility here that they 
} 


could find no onproximate cause, even though they fouid un- 
J } 


seaworthiness. For example, if they found that the ventila- 


tion or the lighting was inadequate, they might still find 


the proximate cause of the accident was Mr. Lugo's own in- 


attention or eyesight or failure to simply sit down. They 
could find unseavorthiness. 
THECOURT: It really doesn't make much difference. 


I like to have as few questions for the jury as I can. 


a) 
nr 
e 
cr 


uw 


to 


an 


ioe) 


10 


ll 


13 


14 


16 


17 


18 


19 
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1°) 

° 

i | 
wal 


i D ; 27'k QOuestic number 2 seems to inol: 
a st Situation of unss mxthiness and the focus is on 
proximate cause, rather than -on unsea rthiness. 
oa >> T ARXIEOT . . F Be « — ~ ~ ae ’ 
HR. ABARBANEL: I think that only confuses the 


tury. In-my own_opinion, the way youlave it worded is proper. 
THE COURT: I will think it over _ and let you know. 


MR. ABARBANEL: Except that I am almost certain 


that I want unseaworthiness and negligence in the charge. 


I will try to look that up, but that is my position. I will 


give you a direct answer anc not delay matters. 
THE COURT: I take it from what you said, Mr. ° 
Dougherty, if Mr. Abarbanel takes _— position you would like 
a negligence charge too. | 
( 
MR. DOUGHERTY: Yes. ‘ 
THE COURT: Then we'll charge on both negligence 
and unseaworthiness and let the chips fall where they may. 
MR. ABARBANEL: I have no objection to this 
question, was eithernegligence or unseavworthiness a cause of 
the accident. In the charge I'd like them to be separate. 
THE COURT: It was ehcieuliis you suggested I think, 
Ino \o Me } - é 4 : 


Mr. Dougherty, originally, that should be a question. 


THE COURT: No, about in the single question to 


combined, 


KO 
wr 


Portions 


| i 


Tr p. 837 


| 


the 


his 


the 


STEELM? 


his fall. 


Tr p. 839 


were not 


officers a 


122a 


anything to cau 
Y J 


nd 


of charge 


S$: and s sndly, tl 
and this gligence 
njuries. 

: ee ae 

, the plaintiff has 


SR 


2©& 


the a 


ccident 


to 


th 


happen 


on proximate 


failure of the defendant shipowner, 


employees in supervisory 


burden 


fair 


an 


cause 


te 
}4- 


¢ 
ort 


) 
i 


pre} 


ad that it 


provi 


neo 


ALNy 


nderance 


was 


acting through 


positions 


\KER, to take proper precautions to provide 


reasonably sa 


] 1f there was 
|} 

those factors 
! 

| Lugo and the 


proper light and proper 


wasS a p1 


resulting 


ventilation, 


fe workin 
ines Or 
Klimate ca 


injuries. 


vyhich brought 


aboard 


about 


g conditions;and wh 
gligence, either of 
use of the accident to 


re es 
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Tr 843 ’ 
] Bis 
j 
3 I "Ss clai j that of % r ventilation 
A and poor ] ting 1 the No. 2 hatch, the STEELMAKER was 
| 
} ma ha c — c wr ‘. 
5 i aworthy e the hatch w e | was sent tO WOrkK 
6 | was unsafe and not x sonably fit for its intended use. 
i} 
Lad o Qo; / 
ir pe. 844 
| 
| " P r P . . - ‘ ie 
21 i theory of liability, that is negligence, the plaintiff 
1 
| 
22 | must prove by a fair preponderance of the credible evidence, 


23 || that a reasonably prudent shipowner or his reasonably 


i 1 
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questioned he naid ihat thore is no units each ane ins 
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requosted pormittion not to werk on | Tomper.96.6 F.,oral, 
dock but he said that he can mmm stand Pulse 92 p minutes, 
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in one _POOTs Found 

him in rag bod (12/L) asked hi 

how he felt. Ho eactia that he sia 

fooling much potter ank that thero ar 
resume Now|. 
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oe Treated, 


0900/Visitod 


Give B 


him 
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no more difficultios, wil 
rma worke 

338 Roquestod and obtained one. bottlp 
owe gor to pe usod in tho’ treatment of 
phycisian, 
193¢/Reportod that the >i 
neck pair full and } 
culty in zxn turning 
he had no symptor 


143@/Repor ted a that thero was 
vent in his neck, 


Was 
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©) aor 
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mont since everything was 
‘peas 


Treatment 
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1000/He roportea that some Gime during 
the hours of 1199 and 11h, cn March 
7, 1970 and while taking stores aboarf 
ho hit his Rf, arm,at tho olbow, some 
where in tho passagoway or on tho 
outsido door, At this time thsroworo 
no visible marks or swolling but he 
claims that it is painfull. 
1630/Reported that he was suffering 
from a toothacho due'to a cavity. 
1.3¢6/Reported that ho had an injurg 
refore on his right shoulder which 

now was hurting him and requested 
some medicines: . 
1500/Reported that while working in 
the engino room he burned himself 
under the loft forearm, Thorewas' & 
first degroo burn of approxe 2 Sqeinc 
under his loft forearm, 


Was told to tako 
Salt to seak it 

a hot water bottl 
he stated that it 
net nocessary. He 
stay a little longo 
the showoer,. 


Givenf#Some 011 ofClozos 
te use as necessary. 
Given: An electric hot 
pad to use whenover it 
mas necessaryo 

Dress burn with storile 
gause pad and Potroleun 
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Typed for Clarity 


Your Honor, 
May we hear Mr. Lugo's testimony regarding how he felt between 


the time he quit his regular watch and re-entered the deep 
tank area for the second time, 


Tha you, ' 


William S. Green, Foreman 
> * 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK) SS.: 

GERALDINE SALAZAR, being duly sworn, deposes 
and says: deponent is not a party to the action is over 
18 years of age. 


On March / 1976, deponent served the within 
Appendix for Plaintiff- Appellant upon Kirlin, Campbell & 
feating, attcrneys for Defendant-Appellee in this action, 
at 120 Broadway, New York, New York 1005, the address 
designated by said attorneys for that purpose by deposit- 
ing a true copy of same enclosed in a post-paid properly 
addressed pit, ae in a post office - official denository 
under the exclusive care and custody of the United Staces 
Postal acevhha within the State of New York. 


< ( at a 
Geraldine Clecar 


Sworn to before me this 
Ui day of March, 1976 


